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The Committee on Ju diciary met at 1:30 p.m. on Wednesday,
January 19, 2005, i n Ro om 1113 o f the Stat e Capi tol,
Lincoln, Nebraska, for the purpose of conducting a public
h ear i n g o n L B 2 0 6 , LB 93 , LB 20 7 , LB 16 8 , LB 9 1 , and LB 10 5 .
Senators present: Patrick Bou rne, Chairperson; Dwi te
Pedersen, Vice C hairperson; Ray A guilar; Ernie Chambers;
Jeanne Combs; Nike Flood; Nike F oley; and Nike Fr iend.
S enator s a b s e n t : No n e .

SENATOR BOURNE: Wel come to the Judiciary Committee. This
is the first day of hearings. We have six bills o n the
agenda today. I' ll introduce the committee to you. I'm Pat
Bourne. I'm from Omaha. On my left is Senator Flood from
Norfolk; Senator Friend from the Omaha area; Senator Aguilar
f rom Grand Island. And I was worried that I'd fo rget h i s
name, I g uess. Laurie V ollertsen, our committee clerk;
Nichaela Kubat, our legal counsel; Senator Foley from h ere
in Lincoln. There's three senators that will be joining us
l ater. They' re introducing bills. As you can see, we ar e
going to uti lize th e Kermit Brashear m emorial lighting
s ystem as we have in the past (laughter). If you p lan t o
testify on a bil l, please sign in in advance at the table
there. We will be using the on-deck table and so if you' re
going to t estify on a bill, make your way forward to the
on-deck area so we can expedite the proponents and the other
testifiers. We' ve been joined by Senator Pedersen from...I
don't know if he's from Omaha or Elkhorn (laughter). Naybe
it's Elkhorn today (laughter). When you come f or w ar d t o
testify, please clearly state and then spell your name for
t he record. Al l of our hearings are transcribed so th e
transcribers will need t o know how t o spell your name.
Again, as I mentioned, we' re going to continue to use the
timer svstem so most of you are used to that. Cell phones
are not allowed in legislative hearing rooms so please, if
you have a cell phone disable it so that it does not ring.
Last rule is we will take testimony from t hose f o lks n ot
present but we won 't read that into the record. It will
just be submitted as part of the record nor will we allow a
testifier to r ead s omeone else's testimony. We ' ve been
joined by Senator Combs from Friend, Nebraska. And wit h
that, let's open on LB 206. Senator Byars.
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L B 206

SENATOR BYARS: Thank you, Senator Bourne and members of the
Judiciary Co mmittee. I am Sena tor Dennis Byars from the
30th Legislative Distract. That would be the "car i n g and
sharing distract." Than k y ou for hea ring LB 206 thzs
afternoon. In I4ay of 2004, an unfortunate incident occurred
as an individual with developmental disabilities and severe
behavior and mental health issues seriously injured a young
boy and thxs obviously alerted us that we were mi ssrng a
vital ser vice wxthz n the developmental d isabilities
community. Governor Johanns responded by calling together a
group representing Health and Human S ervices, advocacy
agencies, and members of the Legislature. And he asked this
group to work co operatively to develop a risk assessment,
screening process that has been accomplished at this p oint
and is being administered and implemented administratively.
And Dick Nelson will follow me from the department to gave
you a description of wha t is ha ppening there. A
Developmental Disabilities Custody Act is before you t oday
xn the f orm of LB 206. Also, we have established a secure
unit where the few individuals with deve lopmental
disabxlxtxes that have high-risk, dangerous behaviors could
receive treatment and care. This has been established at
the Hastings Regional Center, staff specifically trained to
treat persons with d evelopmental disabzlxtzes. We' re
calling this unit Bridges and it xs meant to bridge that gap
for individuals to be treated and their behaviors to be
adjusted. Let me state very clearly that for the record,
that myself and those that are involved in this process are
talking about an extremely small number of individuals,
probably fewer than ten and I think even less than that in a
year's ti me . The vas t ma jority of i ndividuals with
developmental disabilities are caring, wonderful people. We
aren't and have not designed LB 206 to be used as an excuse
to take people and put them back into the institution. That
is obviously what we don't want to happen. But those with
v iolent behavior deserve as all of us i n so ciety do an d
should be entitled to appropriate care and treatment. So we
prov>de the state in LB 206 with a very narrow way to deal
with xndxvxduals who have posed a threat of harm to someone.
You' ll see xn Section 15 of the bill the threat of harm is
defined as ac tually having harmed o r attempted to harm
someone or deliberately setting a fire. And currently all
services at this po int ar voluntarily accepted by the
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and>vidual or the parent of the guar dian on t he
developmentally disabled person's behalf. This is as rt
should be and thxs bill does not propose to change that for
the vast majority of DD clients. But in the instanceswhen
a person has posed the threat of harm, the county attorney
or the Attorney General may f ile a petition in district
court stating that that person has allegedly committed an
a ct of harm or attempted harm and is in need of
c ourt-ordered custody and treatment. T he b il l lists the

person's rights during this process. If a petition for
court-ordered custody goes forth, the court must hear t he
petxtxon within 90 days. If an NPC APC is granted for a
person that has been evaluated to need treatment, the person
has a right to an expedited hearing within ten days of b e i n g
taken xnto custody to challenge that order. And the custody
hearing itself shall be heard as soon as practicable but no
later than 45 days when the person rs taken into emergency
custody. And placement of that person under c our t - o r d e r e d
custody shall b e in the least restrictive alternative and
appropriate treatment program that's capable of p r ov i d i ng
and is wi lling to provide treatment in accordance with the
plan. The court must hold annual review h ear i ng s of ea ch
order. The dep artment must submit an updated plan for
custody and treatment of th e person and t he co u r t c an
continue, modify, or vacate the custody order. LB 206 is a
good ball that protects the rights of the person with
developmental disabilities who has shown a propensity toward
violence but zt al so balances society's rights to protect
the public and xt's my understanding that this will be used
in very rare circumstances. B u t at this point,we have a
Nental Health Commitment Act but we do not have an act that
does not apply to persons with developmental disabilities.
I want t o thank a l l of those i ndividuals, advocates,
clinical professionals, the i ndividuals from H ealth and
Human Services that worked so hard on this issue. And I
think that we have crafted this bill so that the rights of a
person with developmental disabilities are protected and the
safety of other citizens xs accommodated also. Dick Nelson
wall follow me, Chairman Bourne, to get into s ome of the
details as f a r as Health and Human Services are concerned
and I thank you for hearing this bill.

SENATOR BOURNE: Thank you, Senator Byars. We ' ve been
joined by Se nator Chambers from Omaha. I neglected at the
beginning to ask for a show of hands of th ose i ndividuals
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that wall be te stifying in support. Can we get a show of
hands? I see five individuals testifying in support. How
many xndzvxduals will testify in opposition? I see one .
Neutral testimony? I see two in neu tral t estimony.
Questions from the committee for Senator Byars? Sena tor
Chambers .

SENATOR CHAMBERS: Senator Byars, I'm going to keep mine to
a min>mum because you and I can talk at another time. On
page 4 xn S ection 15, line 9, we h ave the words"having
deliberately set a fire." Well, that doesn't mean anything
to me as far as potential harm to somebody else. Suppose a
person lent a fire in a fireplace, line 9. We need something
more than that and there might be other little areas i n a
ball that looking at it with a microscope as I tend to do
sometimes when a person's rights are involved, would need to
be addressed. Now, when you talk about the various periods
of time that a person can be held, we' re not talking about a
person who is accused of committing a crime but only one who
might pose a harm to others. What is the maximum period of
time that such a person can be held?

SENATOR BYARS: Forty-five days before action is taken.

SENATOR CHAMBERS: Well, let's say that you get
through...and that's something we can talk about too but not
right now. If the action is taken and the person is to be
held, what xs the maximum period of time that person can be
h eld ? And I wi l l j ump t o my nex t q ue st >o n . I s i t
conceivable that person could be held for life?

SENATOR BYARS: It's conceivable but it is not the intention
that that would be the situation. It is the intent>on that
the in dzvzdual xn que stion would receive appropriate
treatment to deal with the behaviors that have caused them
to perform thxs act a n d that i f at all possible and as
quickly as possible, that person would be returned to the
community xn an appropriate setting so that they would be no
harm t o ot h er s .

SENATOR CHAMBERS: Am I to un derstand that every mental
condition which would be addressed by th is bill c a n be
treated to th e po rnt where the person will not engage in
t hese b e h a v i o r s ?
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SENATOR BYARS: N o, y ou ca n ' t .

SENATOR CHAMBERS: So then somebody...if the treatment does
not stop the person from b eing t his d anger o r ha rm to
others, he or she could conceivably be locked away for life.

SENATOR BYARS: Coul d be but the setting that that person
would be placed in would be the least restrictive possible.

SENATOR CHAMBERS: You anticipate..

SENATOR BYARS: So we wouldn't put that person in a cell as
we would assume that we would do a person like vou and I
that would (inaudible)...

SENATOR CHAMBERS: You anticipated my next question.

SENATOR BYARS: Um-hum. That's what we would do now.

SENATOR CHAMBERS: What place...what facilities are
available? Oh , so then if a person is deemed to be a harm
to others under the existing law, you can't lock that person
away.

SENATOR BYARS: We do. We place them in a regional center;
we can pu t them in jail. There is no kind of...for a
developmentally disabled person there isn't any standard of
treatment. There is no least restrictive setting.

SENATOR CHAMBERS: I thought I saw something in your
statement of intent that this bill is necessary because this
type of process is not available under the existing law.

S ENATOR BYARS: That's right. So the way it's t reated i s
that you t ake th e in dividual with the disability and you
lock them away without any kind of statutory language that
would treat them drfferently than you and I. So instead of
receiving appropriate treatment as we' re asking for a nd
being treated a s a p erson with a disability, they are not
afforded that right. That's why this is done.

SENATOR CHAMBERS: My final question of you, Senator Byars.
What facilities or lo cations are available right now for
people described in the bill to be placed when they haven' t
committed a crxme?
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SENATOR BYARS: When they haven't committed the...?

SENATOR CHANBERS: Have not, right. They' re only deemed to
b e a h a r m . . .

SENATOR BYARS: We have community-based services. We have
the Beatrrce State Developmental Center where individuals
can be placed. That would be a decision made b y fa mily.
Community-based settings which would also be a decision made
by individuals and their families.

SENATOR CHANBERS: And if the family doesn't agree with the
determination, who decides where that person will be placed?

SENATOR BYARS: Health and Human Services, the di sability
system.

SENATOR CHANBERS: And if the family wants the person placed
in one location, Health and Human Services has the final
word and can overrule (inaudible)...?

SENATOR BYARS: That is correct.

SENATOR CHANBERS: Oh , somebody is shaking their head so
I' ll wait until others come because I'm not...(laughter)
these are not tr ick q uestions. I'm just looking f or
information so that's all that I' ll ask at this point.

SENATOR BYARS: No , and I und erstand that. There are
varying answers to that question and so it's not a black and
w hit e a n s w e r .

SENATOR CHANBERS: Well, if it was a black answer this bill
would be a lot more concerned about the rights of the people
involved than s ince i t's a white bill, we find to be the
case. I'm very sensitive about people being deprived of
therr freedom especially when they have what society calls a
disabxlzty in t h e first place. Who is going to determine
the representation that this person will have?

SENATOR BYARS: The court will do that and there will be an
annual review of e ach one of th ese cases so it's not a
srtuatron of taking a person black or white and locking them
away and forgetting about them...
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SENATOR CHAMBERS: I know I'm..

SENATOR BYARS: The ir situation is going to be reviewed on
an annual basis by the court.

S ENATOR CHANBERS: I know I'm departing from what I said
about that b eing my final question but we got into another
area about representation. Wi ll the representation be as
competent as t hat p rovided to i ndigent defendants and
children when they select guardians ad litem with no
partrcular expertise? What would be the standards that this
representation would have t o meet o r is that not in the
b al l ?

SENATOR BYARS: That is not in the bill.

SENATOR CHAMBERS: Okay. Thank you. Th at is all t hat I
have.

SENATOR BYARS: Tha nk you . You r q ue st i ons a r e very
appropriate and I think we share the same feeling. We do
not want to see inappropriate incarceration or inappropriate
retention when there are other alternatives available. And
this is what we' re attempting to do with this bill, Senator.

SENATOR CHANBERS: And, Senator, while you' re on the witness
stand, let m e just m ake this point clear. And you
understand th i s already and o thers who h ave b een t o
hearings. When questions are asked, they are not d esigned
to suggest anything about the a ttitude or worth of the
person testifying but just to elicit the information that we
need because at the hearing we gather the information. So I
wouldn't want anybody, if I happened to as k qu estions to
take anything I ask personally or to be deemed disparaging
or de r o g a t o r y .

SENATOR BYARS: Appreciate that.

S ENATOR BOURNE: Thank you. Fur ther questions from t h e
committee? Seeing none. Thank you, Senator Byars. Would
the next proponent and, again, we want to make use o f the
on-deck circle or the (laugh)...I'm thinking baseball, the
on-deck chair. If there's other proponents, please make
your way f orward to the front row, sign in and be prepared
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to testify. Welcome.

DICK NELSON: (Exhibit I) Good afternoon, Senator Bourne and
members of t h e Ju diciary Committee. I am D ick Nelson,
N-e-l-s-o-n, director of the Department of Health and Human
Services finance and support. Would like to thank Senator
Byars for introducing this bill on behalf of the Health and
Human Services system. I am here to testify in support of
LB 206. Th is legislation raises an i mportant issue of
public policy and public safety. It is one where the state
must act decisively to protect the public safety but also
with due regard for individual constitutional rights. Last
y ear a tragic incident in Lincoln sparked a review of th e
state's processes when an individual with a developmental
disability such as mental retardation is da ngerous to
others. Th is re view identified a significant gap. The
current law relies on either the c riminal process or
voluntary services wh e n an indi vidual wit h me ntal
retardation commits an act of violence. How ever, a person
with mental retardation will often be not competent to stand
trial on c riminal charges and cannot be made competent.
Also an individual with mental retardation or their guardian
may refuse the other alternative which is voluntary services
or restrictions. The Mental Health Commitment Act provides
for state custody and t reatment for persons with mental
illness but it does not include custody and t reatment for
persons with mental retardation or o ther developmental
disabilities. The Health and Hu man Serv ices sys tem
assembled a work group of dev elopmental disability
advocates, providers, psychologists, and agency staff to
develop LB 206. It does create a civil process before the
district court that protects the subject's civil rights and
is focused on obtaining appropriate treatment. A subject
would have a right to be represented by counsel to a full
and fair hearing before the court to have the state prove
its cas'e by clear and convincing evidence and to annual
hearings or an nual reviews. A threat of harm to others
requires proof that th e su bject committed an act or
attempted to co mmit a n act su ch as a serious assault, a
sexual assault, an act of lewd and lascivious conduct toward
a child or having deliberately set a fire. And we' ve noted,
Senator Chambers, your question. That would clearly need to
be clarified. Many of these acts would constitute a felony
or a C l ass I m isdemeanor if the accused were competent to
stand trial. I'm not going to try to read all the rest of
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the testimony that's before you but I do want to make it
clear that some individuals under court-ordered custody
would remain rn gr oup h ome settings with r estrictions.
Others wou l d requrre placement at Beatrice State
Developmental Center or the new Bridges program at Hastings
whj.ch serves xndxvxduals with d evelopmental disabzlztj.es
needing structure and a secure environment. Prison is not
an option as the bill xs strictly a civil prccess to provide
treatment for i ndividuals and protection of others. This
act would give county attorneys or the Attorney General a
new option, a civil process to protect society when crxmxnal
proceedings are no t av ailable. We would anticipate that
less than a dozen cases across the state of Ne braska each
year would involve this law. And I thank you and would be
glad to answer your questions.

SENATOR BOURNE: Th ank y ou , Nr . Ne l son . Are t he r e
q uest i o ns ? Sen a t o r P e d e r s e n .

SENATOR Dw . PE DERSEN: Thank you , Se nat or Bou r n e.
Nr. Nelson, what xs the difference between risk assessment
and t he risk s creening compared to th e co urt-ordered
c ustody ?

DICK NELSON: Rzsk screening, Senator, is something that has
already been implemented by the Health and Human Services
system. It is a process simply designed to identify people
who may require further review. Risk screenings would take
into consideration such things a s prior c onvictions or
encounters with the law, recent aggressive behaviors or
attempts to harm somebody else. You know, those kinds of
thrngs, fairly obvious things that can be reviewed and it
triggers somebody to say this person needs a more intensive
review so that's a risk screening. It's basically triggered
by circumstances. A risk assessment then is a process that
has been d evised b y th e Health and Human Services system
working together with trained psychologists in the field to
determine the likelrhood that somebody is a danger to others
and it's a combination not only of reviewing past activities
and propensities but also looking at the current behavioral
status of that individual, their response to treatment,
those kinds of things. The purpose of the risk assessment
then is to identrfy those areas that need to be ad dressed
with further treatment, treatment plans that a r e not
currently being addressed. It is a very similar process
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then that w ould b e us ed by the Court-Ordered Custody Act
except that that rzsk assessment now, instead of being used
to work wi t h t h e znd zv xd u a l vo l unt ar i l y t o ch ang e t he i r
method of treatment or their location would now be in front
of a court to be reviewed by a judge to assure that if these
change - are made involuntarily, that there is ample evidence
to =upport that decision and that the person is pl aced in
the least restrictive environment where they can receive the
treatment that they need.

SENATOR Dw, PEDERSEN: How often can that be done or is that
just done on a one-time basis, the assessment and.

DICK NELSON: Administratively, within the system, they are
done as of t en as nec es s a r y now, Sena t or . Under t he
court-ordered Custody act, of course, it would require a
falling of a petition by the county attorney or the A tto r n e y
G eneral .

S ENATOR Dw. PEDERSEN: Tha n k y o u .

SENATOR BOU RNE: Thank y o u. Fu r t h er qu e st i on s for
N r. N e l s on ? Sen a t o r C h ambers .

SENATOR CHANBERS: Nr. Nelson, what did you say a bo u t t he
impact of this bill on those with mental retardation?

DICK NEL S ON: The bill i s designed for th ose wrth
developmental dxsabxlities, Senator, as defined with i n t he
act. The largest group of pe rsons with developmental
disabilities are those with mental retardation. But t h er e
are other chronic cognitive impairments that occur during
the developmental period that could also fall within this
b al l .

SENATOR CHAMBERS: But I want to focus on those with mental
r et a r d a t i on . . .

DICK NELSON: All right.

SENATOR CHANBERS: Does this bill apply to them?

DICK NELSON: Ye s , sar .

SENATOR CHANBERS: Wha t wo uld a ppropriate treatment for
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somebody with mental retardation be?

DICK NELSON: Thxs is an area that you and Senator Byars
were starting to exchange some ideas on, Senator. Nent al
retardation itself is n ot treatable. The behaviors that
accompany mental retardation are subject to some treatments.

SENATOR CHAMBERS: Now, may I stop you there?

DICK NELSON: Al l r i g ht .

SENATOR CHANBERS: I'm going to proceed, not to cut you off.

DICK NELSON: No, that's fine.

SENATOR CHAMBERS: In the environment where this person will
be placed, it would be p ossible to monitor and p erhaps
regulate that person's conduct in that setting.

DICK NELSON: That's correct.

SENATOR CHANBERS: How do you know that once out of that
setting, the behavior would remain the same as it was while
xn that setting?

DICK NELSON: It becomes a very difficult issue, Senator,
and it is an area that we really leave to the experts, the
p sychiatrists, t he psychologists with e xper i enc e i n
developmental disabilities. We currently have a program at
the Beatrice State Developmental Center called the Intensive
Treatment Service. It's generally a fairly short stay, I'm
going to say, I thank, 30, 60 days, maybe a lit tle bat
longer than that. A person that's having difficultieswith
behaviors can go into that program and very often can have
those behaviors modified to the point where they can return
to the community. That judgment is made under the cu rrent
system by th ese e xperts working with th e fa mily, the
guard>an, the i ndividual because i t is a v olun t a r y
p lacement .

SENATOR CHAMBERS: So ther e have been people with mental
retardation currently with inappropriate behaviors who are
put xn this i ntensive treatment pr ogram from which they
emerge after a relatively short period of time...
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DICK NELSON: That is correct.

SENATOR CHAMBERS: ...and their behavior remains modified.

DICK NELSON: It remains modified, yes, sir.

SENATOR CH AMBERS: Does that treatment include the
adminxstratzon of drugs? If you' re not sure, I don't want
to...I don't need to get that deeply into it now.

DICK NELSON: Yeah , and I was just going to say, I'm not
sure we can get that answer for you, Senator. I don't know.

SENATOR CHAMBERS: Now, this mentions also that if a person
did commrt what would be a crime, if he or she were placed
on trial but c annot stand t rial because o f not being
mentally competent to do so because of mental retardation,
would that person who had actually committed an a c t be
treated the same as one who might potentially treat one...in
other words is a distinction made between the one who has
actually committed the act and the one who might commit it?
Or would xt be viewed a s a situation where the one who
hadn't committed it yet may have those propensities so they
would both receive the same kind of...

DICK NELSON: Th e y. . .

SENATOR CHAMBERS: ...behavior modification treatment?

DICK NEL S ON: It w ould be , o bviously, Senator, a
case-by-case distinction but it would be possible that both
of them could receive the same treatment.

SENATOR CHAMBERS: Ok ay .

DICK NELSON: The law doe s n o t re quire that a nother
xndzvzdual actually be harmed before action can be taken.

SENATOR CHAMBERS: That's all I have. Thank you.

SENATOR BOURNE: Thank you. Further questions? One quick
question, Mr. Nelson. I'm trying to get my hands around how
the law, the status of rhe law today versus what you want to
d o. . . y o u and Sena t o r Bya r s . Bot h you a n d S e n a t o r B y a r s
mentroned this xndivxdual or th i s si tuation i n Lin coln.
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Now, the M ental Health Commitment Act would not have...we
could not h ave re lied on that act to stop that individual
had we known about his propensity to do what he did?

DICK NELSON: Using your words, we could not have re lied
upon it. The Ment...

SENATOR BOURNE: So we couldn't have used the Mental Health
Commitment Act to somehow protect society from t h i s
i nd i v i d ua l ?

DICK NELSON: That dep ends upon whether that individual
would be j udged to have a mental illness. Mental
retardation or ot her chronic cognitive impairments are not
the same as mental illness. If the person is mentally ill
as that's defined by the...it's now the Behavioral Health
Commitment Act.

SENATOR BOURNE: I thought there was language in that ac t
that talked about a threat to society or threat to others.

DICK NELSON: I t. ..

SENATOR BOURNE: And that would encompass such a situation
a s r e t a r d a t i on .

DICK NELSON: Senator, there is language in the B ehavioral
Health Commitment Act very s imilar to the language here.
It's actually a little bit broader because it t alks about
danger of h arm t o self or ot hers. The Developmental
Disability Court-Ordered Custody Act i s on ly d anger to
o ther s .

SENATOR BOURNE: Okay, great. Fur ther questions? Seeing
n one, t h a n k y o u.

DICK NELSON: Tha n k y o u , Se n a to r .

SENATOR BOURNE:
t he s i d e , t h e
you.

MARY GORDON: (Exhibit 2) Senator Bourne, Senators, my name
is Mary Gordon and I' m di rector of t he Developmental
Disabilities Planning Council. I am tes tifying t oday on

N ext proponent? If you just set them o n
page will get them when he returns. Thank
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behalf of the planning council. Al though the council is
appointed by t he go vernor and administered by Health and
Human Services, it is a fede rally m andated i ndependent
council. Therefore, the position of the council is not
necessarily that of the governor's administration. The
council is comprised of individuals and families of persons
with developmental disabilities, community providers, and
agency representatives that advocate for system change and
quality services. The planning council is i n sup p o r t o f
LB 206. It woul d cr eate a ne w process for han dling
situations in which pe op l e with cogni tive
impairments...we' ve talked abou t ment al r et a r d a t i on ,
traumatic brain injury that occurs before the age of 2 2 and
autism are probably the most common ones we would think of.
For handling, they p ose a sig nificant lik elihood of
substantial harm to others. As Senator Byars said , t h i s i s
a very small percentage of p eople with dev elopmental
disabilities that are actually...would commit these kinds of
activities. It doe s pro vide an appropriate placement.
Right now, as you know, the only option really is the prison
system or a mental health commitment neither of which is an
appropriate placement for a person with developmental
disabilities. What this bill will do will give custod y t o
Health and Human Services and charges them with developing a
plan to e nsure community safety and appropriate treatment.
And I know we' ve talked...you all have talked a little bit
about this an d about th e difference between this a nd t h e
screening and the assessment. And I just want to clarify,
this bill really only applies to people who have actually
done an act as defined. I mean, this is not a predictive.
The assessment and the screening would be the tools used if
someone is believed to may...that they may commit an a ct .
This is t oo serious of a...this is really too ser i ou s o f a
response to someone that may do something. You actua l l y
have to have done something in order for this bill to take
in effect. It d oes provide legal protections for people
with developmental disabilities who are a threat of harm as
described in the bill. Peo ple with cognitive impairments
are often very v ulnerable both i n th e penal and mental
health systems. Their disability may require unique
treatment and supervision not available as a current option.
And placement under LB 206 could include anything from a
community home to a mo r e se cure setting. It wil l be
determined by a H ealth and Human Service team and approved
by the courts. And this process will ensure appropriate
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services to t h e in dividual and sa fety to the community.
T hank you , S e n a t o r s . Hav e a n y q u e s t i o n s ?

SENATOR BOURNE: Than k y ou .
last name and spell it for us?

MARY GORDON: Oh, I'm sorry, Gordon, G-o-r-d-o-n.

SENATOR BOURNE: Th ank y ou v er y mu ch . Questions for
Ms. Gordon? Senator Chambers.

SENATOR CHAMBERS: Ms. Gordon, did I understand you to say
t hat the court and HHS will determine the placement of t h e
i nd i v i d u a l ?

MARY GORDON: How it is proposed in this bill, Senator, is
that if the court, the j udge w ill d etermine that t h is
mandatory custody xs charged, then the Department of Health
and Human Services with the p erson's team and with
specialists w a ll come up wi th a pla n in the le ast
restrictive alternatrve. And whether it's a behavior
modification plan, whatever an a ppropriate plan for that
and>vidual would be, it would come back to the court for the
judge to approve that plan. And, obviously, if he doesn' t
then I'm s ure it go es back again until they agree to the
p lan .

SENATOR CHAMBERS: So family m embers then have no
role...when I s a y pl acement, I sh ould have m eant the
specifrc sate where the person will be located. Who ...that
determxnatxon xs made by HHS?

MARY GORDON: Yes, and the courts for this bill. Now on the
screening and the assessment that was talked about earlier,
xf the family xs the guardian or the individual is their own
guardian then they can choose not to go into...let's say the
plan xs developed under a screening that there is a safety
issue and th e in dividual needs to have these restrictions
placed on them. They can't leave the home or wha tever.
That's voluntary and the guardian and the individual. Once,
basically, a crrme or on c e t h e activity...the act has
happened and they go through this. Then the guardian would
be...and the family member would be part of the team helping
to develop the plan but they wouldn't have the final right.

C ould yo u a g a i n r ep ea t y o u r
I didn't catch it.

And that xs what this b ill is about b ecause there a re
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individuals whose family members are guardians, currently
may refuse the treatment plan and this takes that away from
them.

SENATOR CHANBERS: I d on't want to be a rgumentative but,
again, on page 4 when we talk about Section 15, they mention
threat of harm rather than the bill applying only to those
who have actually done something. So you said, this is not
a predictive approach. Is tha t talking about something
different from what you discussed?

NARY GORDON: No, actually, Senator, as we developed this,
the language was u sed for threat of harm and it was...the
threat of harm i s de fined as this i s the ...you know,
obviously, definition. That you ...having inflicted or
attempting to inflict serious bodily injury on an other.
It's not the c hance that you might or that the threat is
there that you' re going to. So I would support that maybe
threat of harm is maybe being read by many people to mean
that it's predictive but it actually is being defined in the
bill as we develop this to m ean that you actually have
inflicted or attempted to inflict serious bodily harm. You
have committed an act that would constitute a sexual assault
o r . . .

SENATOR CHAMBERS: O k a y. Now. . .

NARY GORDON: Um-hum.

SENATOR CHANBERS: Not to cut you off,

NARY GORDON: That's okay, Senator.

SENATOR CHANBERS: ...but so you don't have to say more than
is necessary to enlighten me a nd im prove m y education.
Would we ta ke the term "serious bodily injury" to mean the
same thing that it would mean in other places where it may
be defined in st atute? And if so , it might be good to
define for this bill's purposes what "serious bodily injury"
means because the attempt is treated the same as hav ing
actually carried it out.

NARY GORDON: Right, Senator,...

SENATOR CHANBERS: So , t hat might be an area for a little
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additional work.

NARY GORDON: I ag ree because during the discussionsas we
were doing this, we were very clear, for example, t ha t an
individual who maybe hits a staff person, that would not be
considered seriously bodily harm. That.. .

SENATOR CHAMBERS: Tha t's why we should d ef i n e and t hen
w e' l l b e o n saf e r g r ou n d .

NARY GORDON: Um-hum.

SENATOR CHAMBERS: That's all that I would have. T hank you .

SENATOR BOU RNE: Thank you . Further q uestions for
Ns. Gordon ? See i n g n o n e , t h a n k yo u .

NARY GORDON: Thank you, Senator.

SENATOR BOURNE: The next proponent?

ALAN ZAVODNY: ( Exhib i t 3 ) G o o d a f t er n o o n , S enator Bour n e ,
members of the Judiciary Committee. For the record, my name
is Alan Zavodny, A-l-a-n, last name Z-a-v-o-d-n-y. I t ' s
embarrassing that I had to read that to make sure I d i dn ' t
mess it up (laughter). Today I offer testimony on behalf of
the Nebraska Association of Private Resources. I work f or
North Star Services serving 395 people with developmental
disabilities in 22 counties in northeast Nebraska. I t h a s
been my p rivilege to w ork w ith a nd f or people wit h
developmental dis abilities sin ce June 15 , 19 81 . The
Nebraska Association o f Private Resources represent s
agencies providing support for over 1,000 people r ecei v i n g
serv i ce s i n Neb r a s k a . LB 206 app ea r s t o me t o b e a
well-thought out proposal to a problem that certainly does
exist. I'm unsure if it's the perfect s olution but I'm
encouraged by some of the components. I want to focus on a
system that currently does not, in my humble opin i on , wor k
well for p eople with disabilities, providers, families,or
law enforcement. There are a significant number o f p eo p l e
with developmental disabilities that are considered dually
diagnosed. Si mply stated, this means they exper i enc e at
least one developmental disability and have been diagnosed
with a mental illness. When a person with a dev elopmental
disability or a person without a developmental disability
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engages in behavior that i s da ngerous to themselves or
others it i s not uncommon for a decision to be made to EPC
or Emergency Protective Custody a pe rson. Section 15,
lines 3 through 9 of th is bill address the definition of
what constitutes threat of harm . I t wou l d b e my
interpretation that t his ac t wo uld not involve threat to
self but it does address threats to others. Currently, the
real avenue available is to initiate an FPC. This used to
mean calling law enforcement that would, in turn, transport
the individual in crisis to the nearest mental health secure
facility. To day it is more common for providers to put the
person in crisis in the backseat of a Ford T aurus wit h a
staff member on each side of him or her and have another
staff drive 75 miles an hour down the interstate to get to
Bryan LGH West. That is providing we have already secured a
psychiatrist to a dmit them. Upon arrival, w e go t h r o u gh
triage and then admitting. Then we have an interview with a
mental health professional before the f inal decision to
admit or not i s made. Before you leave, you must assure
them that you will come back for the person. Th en usually
about 48 hours later, you can expect a call to line up a
time to come and get the person. You can also expect some
type of me dication adjustment. Life goes on. The
percentage of a person needing more than one EPC appears to
me to be high. I want to be clear that my asserting this is
based more on anecdotal experience than actual statistical
research. You face a difficult dilemma. The qu estion we
all face is how to balance the constitutionally guaranteed
rights of due process with our r esponsibility to p ublic
safety. We nee d only to look at the stabbing incident of
last spring to remind us that w hile the o verwhelming
majority of p eople with developmental disabilities pose no
threat to society, we cannot ignore the few t hat r equire
something more suited to their unique needs. I urge you to
consider LB 206 w ith c areful consideration t o offe red
amendments, and that, concludes my testimony. I'd be happy
t o answer an y q u e s t i o n s .

SENATOR BOURNE: Than k y ou . Questions for Nr. Zavodny'?
S enator Fl o o d .

SENATOR FLOOD: For the purpose of disclosure, I want,
Nr. Chairman, the committee to know here that I do represent
Nr. Zavodny as a private practice attorney in Norfolk. Just
so that's out there.
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SENATOR BOURNE: Thank you. Senator Chambers.

SENATOR CHAMBERS: What have you done that requires your
r epresenta t i o n ? I ' m j u st k i dd i n g ( l au g h t e r ) . Tha t ' s j u st
y our bap t i s m .

ALAN ZAVODNY: Naybe it's more of what I will do, I don' t
know ( l a ught e r ) .

SENATOR FLOOD: That's attorney-client privilege (laughter).

SENATOR CHANBERS: Her e's what I would ask. I had a
question. You mentioned amendments. Ma ybe before I came
here, somebody offered them. Has that been done already?

ALAN ZAVODNY: No, but I...in listening to what's happened
already, I think you already offered a few good ones.

SENATOR CHANBERS: Anticipatory consideration, I like that.
Okay. ( Laughter )

SENATOR BOURNE: Further questions for Nr. Zavodny? See ing
n one, t h a n k y o u v e r y m u ch .

ALAN ZAVODNY: T h a n k y o u.

SENATOR BOURNE: Will the next p roponent please come
forward? And, again, u e the on-deck chairs there, if y ou
would, please. Welcome.

DEBORAH WESTON: (Exhibit 4) Thank you. Good afternoon,
Chairman Bourne and members of the Judiciary Committee, my
name is Deborah Weston, D-e-b-o-r-a-h W-e-s-t-o-n. I'm the
executive director of the Arc of Nebraska and I'm testifying
on behalf of the Arc of Nebraska. The Arc of Nebraska is a
state-affiliated chapter of t he Arc of the United States,
and we h ave 18 local chapters across the s tate with
approximately 2,500 members. Thank you for the opportunity
to speak with you today. The Arc of Nebraska is testifying
in support of L B 206 with concerns. I w ill address the
benefits and the areas of concern which constitute our
qualified support today. We want to thank Senator Byars and
Nebraska Health and Human Services system for including the
Arc of Nebraska and others in the development of LB 206. We



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 206Committee on Judiciary
J anuary 1 9 , 2 00 5
Page 20

highly value the x ncluszve process which allowed full
exchange and, a t times, a hi g h le vel of an interactive
process. The Arc of Nebraska believes that LB 206 provides
for a balancing of protection for people with developmental
dxsabxl i t i es a n d p e o p l e w it h o u t d eve l o p menta l disabilities
in therr communities across the state. Dick Nelson, Nary
Gordon have gone through the p roblems with t he cu r r e n t
options available, that b eing the u s e of t he c r i m i n a l
justice system. Many people would be found not competent to
stand trial or if it were used they would be s ubjected to
possibly extreme vulnerability in correctional facilities.
The Mental Health Commitment Act is also appropriate because
those treatments and services are designed specifically for
people with m ental health needs. This is not always the
case with people with developmental disabilities. LB 206
instead prov>des for appropriate treatment and services xn
the least restrictive environment for people with
developmental disabilities who experience complex needs.
LB 206 provides for appropriate interventions for
indzvxduals and the d evelopment of the skills, behaviors,
and supports necessary for that person to live and function
without a thr eat of har m to oth ers. Acco rding to the
Community Imperative which the Arc of the United States and
the Arc of Nebraska supports in supporting documentation, it
says, "When a pe rson with a developmental disability is
charged with or found guilty o f committing criminal
offenses, decisions about his or her future placement are
under the jurisdiction of the courts and c riminal justice
system. Some states have developed . rvices for this group
of people, but the issue of whether or n o t they can be
served in the community is for the courts to decide, ideally
in collaboration with the developmental disability service
system. In stitutions should not be k ept o pen for t h em
because there are o ther alternatives the courts can use."
LB 206 establishes this framework developed in c ooperation
and col laboration. L B 206 d o es add r e ss du e p r oc e s s
protect>on for the r ights of people with developmental
disabxlxtxes. We do have concerns regarding the use of the
Rules of Evidence in Section 20 and th e time fr ames f or
hearings on Emergency Protective Custody. In consideration
of your tame, the Arc of Nebraska concurs with the testimony
that will be given by Nebraska Advocacy Services regarding
these matters. The Arc of Nebraska believes that an annual
r eview does not adequately protect the rights and needs o f
citizens with developmental disabilities. We recommend that
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quarterly reviews be c onducted for each individual. Nore
frequent reviews are a reasonable method to ensure that no
person is held in a restrictive placement or environment
without necessity. Fi nally, we recommend that a committee
be created by the Nebraska Health and Human Services system
to review the implementation and maintain oversight of
ordered custody of people with developmental disability.
Thzs committee would continue the coop eration,
collaboration, and accountability which has yielded very
posxtxv e r es u l t s .

SENATOR BOURNE: If you could wrap it up, Ns. Weston.

DEBORAH WESTON: Yes . We would recommend that it include
the representatives that help create LB 206 so with changes
incorporating our concerns the Arc of Nebraska would be able
t o s u ppor t LB 20 6 .

SENATOR BOURNE: Than k you . Questions for Ns. Weston?
Seeing none, thank you very much. For those of you that did
come in late, we are continuing the Judiciary Committee's
tradition of the lighting system due to the number of bills
that the J udiciary Committee has . So we ' re limiting
testimony to t hree minutes so if you could please respect
our procedures, we'd appreciate it . Thank you. Next
testifier in support of this legislation?

NARK SMITH: Good afternoon. And I will be brief so maybe a
cheer wall go u p now. I don't know. Good afternoon, my
name is Nark Smith. I'm from Omaha. I'm here representing
myself as a member of the working group that collaborated on
the development of LB 206. To that discussion I brought
n early 30 years of e xperience working in th e fi eld o f
developmental disabilities in Nebraska and also my personal
experience as the parent of a child with a disability and
I ' m also a licensed health practitioner. At times over the
years in my work, I have Mal the o ccasion to deal w ith
xndxvxduals with developmental disabilities who also had
violent or destructive behavior across a broad spectrum of
circumstances. One was al ways confronted with the fine
distinction in those situations trying to balance the rights
of those individuals with the rights of others, the right to
lave xn their community, the right to meaningful work, the
right to be fr e e from ha rm. In participating in this
working group, I think we are again confronted with t h is
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distinction. The que stion of ho w we ca n best protect
everyone's rights, avoiding the possibility of automatically
consigning certain individuals to circumstances where their
i nd i v r d ua l r i gh t s m ig h t b e i gn o r e d . I n a way f o r m e, i t was
a matter of contrasting how this bill might affect the life
of my son who has a developmental disability and his sisters
who do not. In the end, I think the process employed in the
development of this bill tried to and was successful for the
most part in accomplishing this. While I share the concerns
that others have stated or will state regarding LB 206, in
particular, Ns. Weston's comments from the Arc of N ebraska
and then also what you' ll be hearing from Nebraska Advocacy
Services, decreasing some of t h e time l ines fo r the
xnclusxon of the Rules of Evidence and in some more of the
review processes that look at the potential for a n ann ual
report to the Legislature and so on. With those stated, I
personally support the passage of th e b i ll. And t h at
concludes my testimony.

SENATOR BOURNE: Than k you ve r y much . Questions for
Nr. Smooth? Seeing none, thank you very much. Appre ciate
your testimony. Are there further testifiers in support?
Is this the last testifier in support? We see a show of
hands? Th a n k yo u .

NARY CAMPBELL: Nr. Chairman, members of t h e Judiciary
Committee, my n ame i s Mary C ampbell, C-a-m-p-b-e-l-l,
representing two developmental disability regions, numbers
fj.ve and two. I'd like it acknowledged for the record that
persons with developmental disabilities are perhaps far more
likely to be victims rather than perpetrators of aggressive
acts towards others. Ha ving said that, we a r e here x n
support of the intentions of Se nator Byars t o cra ft
reasonable protections in t hose instances where these
individuals can be a danger to themselves or to others. And
we certainly want there to be no less stringent due process
accorded them that would be the case for a l l others in
society. We concur with many of the questions and concerns
raised by Senator Chambers and some of the other sp eakers
and zn the interests of time rather than repeat all those to
you, please have for the record our notes that we echo those
and would pledge to continue as always to work with Senator
Byars and the advocacy groups in trying to g et a goo d
solution to what we think to be a problem that will arise in
really very few instances.
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SENATOR BOURNE: Than k y ou . Questions for Ns. Campbell?
S eeing none , t h a n k y o u .

NARY CANPBELL: Th a n k yo u .

SENATOR BOURNE: First testifier in opposition?

JOHN LINDSAY: Chairman Bourne, members of the committee, my
name is John Lindsay, appearing as a registered lobbyist on
behalf of the Nebraska Association of Trial Attorneys. We
have no position on the bulk of the bill but would call your
attention to Section 33 of t he bi l l wh ich c ontains an
immunity provision for any act taken in good faith under the
bill. That provision is d rafted...even for an immune
provision I would think it would need some work. But NATA's
position has traditionally been in opposition to i mmunity
provisions for the reason that when we relieve people of
accountability for their actions we breed carelessness. If
we know up fr ont that we' re not going to be liable
regardless of how we perform an action we' re less likely to
be careful in performing that action. The problem with this
particular immunity provision is that it allows t hat
immunity for any act taken in good faith. Good faith is a
fairly broad standard. It goes to what a person's intent is
doing in u ndertaking the action but not in how that action
is undertaken. The examples that I believe would be
relieved of l iability in this case night include a police
officer sent to pick up and hold in custody. A person under
thxs act could pick up the wrong person but do so i n go od
faith and there would be no liability. A developmentally
disabled person could be injured in a car wreck while being
transported to or from a court hearing and there would be no
lxabxlxty. In fact, someone transporting that person to or
from a court hearing could injure an unrelated person and it
could be argued that t here w ould b e no lia bility. A
treatment program could overmedicate or give the wrong
medication to a de velopmentally disabled person. And ,
again, xf x t's done i n good f aith there would be no
l i a b i l i t y . Ag a i n , a s I ment i on e d , w e h a v e n o p os i t i on on
the rest of the bill but we do believe that especially when
we' re doing something as important as looking at legislation
that would provide a me chanism for depriving people of
something as important as their individual liberty, that we
o ught not take the additional step and re lieve people o f



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 206Committee on Judiciary
J anuary 1 9 , 200 5
Page 24

lxabxlzty for doing so rn a careless fashion. We would urge
that Section 33 be deleted and that at that point we would
have no position on the bill. I'd be happy to a n swer any
questions, Nr. Chairman.

SENATOR BOURNE: Th ank you . Questions for Nr. Lindsay?
Senator Chambers .

SENATOR CHAMBERS: Nr. Lindsay, if that section were deleted
a person would then be held to a standard of d ue ca re or
negligence. If they acted with due care there would be no
l i a b i l i t y . . .

JOHN LINDSAY: That is correct.

SENATOR CHANBERS: . ..even if an i n jury occurred to a
person.

JOHN LINDSAY: That is correct.

SENATOR CHANBERS: With this immunity provision, a person
could actually be negligent and not be liable as long as it
could be said that the action was taken in good faith.

JOHN LINDSAY: Yes, Senator, and I would argue that it could
actually be even reckless and have the same immunity.

SENATOR CHANBERS:
Thank you .

SENATOR BOURNE: Than k you. Further q uestions for
Nr. Lindsay? Seeing none, thank you. Are there any other
testifiers in opposition to the bill? Seeing none, neutral
test>mony? I apologize for the lowness of the table.

KATHY HOELL: Oh, that's okay (inaudible) work.

SENATOR CHANBERS: Well, if it was still too low I was going
to have him crawl out there and put it on his back and kind
of raise it (laughter). W e have ways to deal with those
situatrons, if necessary.

SENATOR BOURNE: Sen ator Chambers looks more like Hercules
than I do so he would (laughter)...

Okay. That 's all that I would have.
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SENATOR CHANBERS: And that's why he wouldn't have to do it.
He could assign somebody else (laughter).

SENATOR BOURNE: Welcome to the committee.

KATHY HOELL: (Exhibit 5) Thank you, Senator Bourne, members
of the committee. I 'm Kathy Hoell, K-a-t-h-y H-o-e-l-l.
I ' m the executive director of th e Nebraska Statewide
Independent Living Council also known as NESILC. NESILC is
an organization that exists because of a mandate under the
Rehabilitation Act a s am ended in 1992 t o ad vocate for
independent living for people with disabilities. NESILC has
chosen to testify in a neutral position but we do have grave
concerns regarding the language in LB 206. There are some
really good things about this bill. We' re happy to see that
the term developmental disability was tightly defined and
that the state i s utilizing the least restrictive
environment for providing service which is outlined in the
Supreme Court's decision in Olmstead v. L.C. However, we
are concerned that in the fiscal note that is attached to
this bill it appears that all i ndividuals ordered into
custody under this act will be placed in Hastings Regional
Center. That xs not the least restrictive environment that
is outlined by the text of this bill. The bill does outline
the rights of th e individual. B u t in item number eight
under Section 18, it states that transcripts will be ma de
available for appeal. We feel that it's imperative that
those transcripts be made available in an accessible format
because it i s po ssible to be developmentally disabled as
outlined by this bill and have other impairments such as a
visual impairment and so l arge print would be necessary.
Nebraska Advocacy will be addressing some of ou r concerns
about the time line and evidentiary responsibilities. So in
closing, there is hopeful language in LB 206. But I'm
hopj.ng that it can be improved upon and we also f eel t h at
there needs to be an accountability standard established for
this ball. If the re are any questions, I'd be more than
h appy t o a n s wer t h e m .

SENATOR BOURNE: Thank you for your te stimony. Is it
Nrs. H o e l l ?

KATHY HOELL: Ho el l .

SENATOR BOURNE: Hoell. Okay , thank you. Questions from
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the committee? I just have a quick one so. I noticed that
as well about the Hastings Regional Center.

KATHY HOELL: Um - h u m.

SENATOR BOURNE: Do you have suggestions as to'?

KATHY HOELL: Actu ally, I'm thinking the language in the
b i l l i s r i ght on wh e r e i t shou l d b e . I t ' s t h e l an gua g e i n
the fiscal note.

SENATOR BOURNE: O ka y .

KATHY HOELI,: And so I'm not sure if the language in the
fiscal note is going...they' re not allotting any money for
other forms of treatment so I'm not sure where that stands.

SENATOR BOURNE: Okay . It 's a good point. I think maybe
Senator Byars will clear that up for us in his closing.
Further questions from the committee?

SENATOR CHANBERS: Just a comment to tailgate on what you
and the chairman were speaking about. That's kind of what I
was trying to get to earlier when I was asking, where is the
site exactly that a person will be sent if the treatment is
required? Because I didn't see H astings or Beatrice
mentioned in the bill itself but they had been r eferred
to... KATHY HOELL: It's not...

SENATOR CHANBERS: .. and one of the testifiers had talked
a bout community and other types of situations so we want
that established for sure...

KATHY HOELL: We wa nt . . .

SENATOR CHANBERS: ...as being what might happen.

KATHY HOELL: For independent living, that is imperative
that it be established. We cannot support anything that is
going to restrict people with disabilities unnecessarily.

SENATOR CHAMBERS: O ka y .

SENATOR BOURNE: Further questions? Seeing none, thank you
for your testimony. It's appreciated.
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K ATHY HOELL: Tha n k y o u v e r y m u c h .

SENATOR BOURNE: Further neutral testimony?

ERIC E VANS: (Exhibit 6) Good afternoon, Chairman Bourne,
members of the Judiciary Committee. Ny name is Eric Evans.
That's E-r-i-c E-v-a-n-s and I am the deputy executrve
director at Nebraska Advocacy Services, the c enter for
disability rights, law and advocacy. I am here today to
t estify in a neutral capacity in regard to LB 206. But le t
me began by sa ying that we are strongly supportive of the
intent in LB 206 to pr ovide for court-ordered treatment
instead of se nding people with developmental disabilities,
who are determined to pose a threat of harm to others intc
xnappropriate settings such as jails, prisons and regional
centers. W e greatly appreciate the strong c ollaborative
effort to addr ess this complex public policy issue
undertaken during the p ast year which inv olved bot h
representatives from th e Le gislature, the Department of
H ealth and Human Services, professionals in th e field o f
developmental disabilities and advocates. Our neu tral
testimony is driven by the fact that we are the most likely
entity to litigate what we see as substantive procedural and
due process is sues as well as equal protection issues with
LB 206 as currently drafted. We have substantive concerns
regarding t he ex clusion of th e ru les o f evidence in
Sections 20 and Section 26. And it is our po sition that
there be no ex ception to the Nebraska Evidence Rules and
that the rules be applicable to all proceedings under this
act. And if you look at the Mental Health Commitment Act
there is language in that act that specifically states that
all hearings are...the Rules of Ev idence are applicable
hearings under that act. Also, w e a r e concerned in
Sect>on 26 on page 10, line 6, that the evidentiary standard
of preponderance of evidence is too weak and we would like
to see that standard changed to clear and c onvincing
standard of evidence. Secondly, we' re deeply concerned that
the Nebraska Rules of Civil Discovery do not appear to apply
to all proceedings under this act. The rules of discovery
are necessary if the proceedings under the act are to afford
the plaxntiffs the ma ximum benefits of t he Rules of
Evidence. Otherwise, it m ay be trial by ambush. We are
concerned that the time frames for which an zndxvidual can
be held i n emergency protective custody as specified in
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Sect i o n 20 ar e unreasonable and unconstitutional.
Particularly on p age 7, line 4 is a req uirement for a
subject to be evaluated within seven days i f th ey' re in
emergency protective custody, we feel that's significantly
longer than necessary. Under the Nental Health Commitment
Act, it's 36 hours. Our position is that 72 hours would be
the maximum that we wo uld see as being r easonable or
otherwise it would be problematic. Also, on page 7 , l i n e 13
is a requirement for an expedited hearing. Again, that's a
ten-day requirement. If we look at the Nental H ealth
Commitment ac t, there's a disposition hearing that ' s
required by the Nental Health Board within seven d ays f r om
placement in the emergency protective custody. So we would
feel more comfortable with a seven-day time frame f o r t hat
expedited hearing. And also in terms of the 45 days during
which a person can be held in p rotective custody without
there being a trial on the merits of the petition,w e f i n d
that to be particularly problematic. And we feel that
14 days after the e xpedited hearing date would be a more
reasonable time f rame. We also would agr e e w ith
Nr. Lindsay's comments about striking the immunity language
there. We' re also in agreement with the comments made b y
Deb Weston from th e A rc regarding the review proceeding,
making that on a quarterly basis so there doesn't have to be
a court review on a quarterly basis but there would be some
kind of o ngoing review on a quarterly basis by an external
review team to see if it's still necessary for p eople to
be... that their liberty be restricted and to ensure that
they could be placed in a les s r estrictive environment.
And, finally, I think the... we'd like to have s ome kind o f
a report to t h e Legislature regarding the status of those
individuals who are in cu stody under t his c ourt-ordered
treatment act as well as any problems regarding the
implementation of this act. And one other comment, just if
I may, Senator... SENATOR CHANBERS: Nr. Evans,...

ERIC EVANS: Yes .

SENATOR CHANBERS: I'm kind of a hatchet man and it hasn' t
been used yet but I have a bell that would scare everybody
out he r e (laughter). When th e red light comes on, if a
person doesn't stop then I ring the bell. I haven't done it
yet and I don't want to do it but if that happens, I' ve been
authorized to do that (laughter). So, it would help m e to
not b e a w o r s e g u y . . .
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ERIC EVANS: I ' m d one .

SENATOR CHAMBERS: ...than I'm viewed to be if when the red
light comes on people would...

ERIC EVANS: I ' m d one .

SENATOR CHAMBERS: Okay (laughter).

SENATOR BOURNE: Thank you (laugh). Th ank you, Mr. Evans.
I will say, though, I am familiar with the Nebraska Advocacy
Service and I think you g uys are in the trenches,so t o
speak. A nd the reason I di dn't ask you to s top yo u r
testimony is b ecause I think given the nature of what you
do, your suggestions were most helpful and so. . . b u t , t ha nk
you. Are there questions for Mr. Evans from the committee?

SENATOR CHAMBERS: I hav e on e .

SENATOR BOURNE: Senator Chambers.

SENATOR CHAMBERS: Mr. Evans, I have been interested in the
area you and Ms. Weston and probably from my questioning you
could see that. Could we maybe get a formulation o f some
amendments or would that be too arduous for you?

ERIC EVANS: Ye s . No , n o , we can . . .

SENATOR CHAMBERS: That would help me a lot if you will.

ERIC E V A NS: ...we would definitely be willing to work on
putting through what we'd like...putting in what we'd l i ke
to see in replacement of what's already in there so...and,
a nd. . .

SENATOR CHAMBERS: And when could I look for something like
that or the committee?

ERIC EVANS: We could get that to you by tomorrow. Yeah.

SENATOR CHAMBERS: I like that.

SENATOR BOURNE: Exce llent. Further questions? Again, I
want to thank you, Mr. Evans, for saying. I mean, a lot of
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times these concepts are difficult to wrestle with and to
come xn w ith f irm, concrete suggestions on how to make it
better, it's appreciated. Thank you.

ERIC EVANS: Yo u ' r e w e lc o me.

SENATOR BOURNE: Are there further testifiers xn a neu tral
capacity? Seeing none, Senator Byars to close.

SENATOR BYARS: Thank you, Senator Bourne and members of the
committee. We ce rtainly concur. We think the suggestions
that have been made are good, are healthy, good policy. We
want to work with the committee and with those people that
came xn in a ne utral position and Mr . Lindsay to mak e
certain that we have good legislation. A n d our ultimate
goal is to make sure that the rights of t h e pe ople with
disabj.litj.es are totally protected. We thank you very much.

S ENATOR BOURNE: T h a n k s . Questions for Senator Byars?

SENATOR CHAMBERS: One question. It means then that your
and my only battle will still be on seat belts?

SENATOR BYARS: We won't have a battle, si r. I'm sure
you' re in complete compliance with my thoughts this year.

SENATOR CHAMBERS: I'm sorry I asked (laugh).

SENATOR BYARS: I have no doubt about that (laughter). I am
correct xn makrng that assumption, am I not?

SENATOR CHAMBERS: We' ll talk later (laughter).

SENATOR BOURNE: Thank you. That wall close the testimony
on LB 206 . Sen a t o r Bya r s t o op e n o n L B 9 3 .

L B 93

SENATOR BYARS: Thank you, Senator Bourne and members of the
Judzcxary Committee. I am Senator Dennis Byars, B-y-a-r-s
from the 30th Legislative District here to introduce LB 93.
LB 93, xf you note in your fiscal note I think is as well
descrrbed in brief as anything that I could describe. It
prov>des an add ition to any fi n e or penalt y that' s
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prescribed by law at th is point, a surcharge of $25 that
shall be imposed on de fendants convicted of any state or
local criminal offense. In 2003, excluding juvenile and
traffic offenses which would not be included, there were
133,328 crxmxnal filings in the state of Nebraska; 124,819
from county courts and 8 ,509 from district courts. The
c ourt estimates that 90 percent of the filings result in a
conviction and the estimated revenue from this bill would be
$2,999,875. And the bill provides how to use that money and
provide for 30 percent of the funds raised up to $225,000 to
be credited to the Victims' Compensation Fund; 30 percent up
to $290,000 credited to t he Victim Notification Program
known as VINE and the remaining funds credited to the Victim
and Wxtness Assistance Centers. LB 93 is clearly designed
to provide funding for those several areas that I just
d iscussed briefly but all of which addressed the n eeds o f
crxme vxctxms. And, as I said, they include the support and
maintenance of Nebraska's computerized VINE. That's Victim
and Identxfication Notification Everyday system, the
expansion of the victim-witness unit statewide and support
for the Nebraska Coalition for V ictims of Cr ime and
reinstatement of funding for Nebraska crime victims. There
will be testifiers behind me that will go into the de tails
about why these dollars are needed to be able to maintain a
program that has been doing very positive things. Nost all
of th is is done u nder the s upervision of th e Cr ime
Commxssxon. They award grant funds across the s tate and
rather than belay the other bills that this committee finds
important, xt's an extremely important piece of legislation.
It zs clearly a spending bill, i.e. you can't walk away from
xt. It's going to assess additional costs, if you will, to
people who g o to court in the state but narrowly defined.
And I would then ask that you hear the testimony of those
who work in th ese programs and tell you how valuable they
are and why it is that that funding needs to be increased.

S ENATOR BOURNE: T h a n k y o u . Questions for Senator Byars?
S enato r C h amber s .

SENATOR CHANBERS: Senator B yars, I' ve been here in the
Legislature a long time. I'm famxlzar with this program and
I know that the l egislators, by and large, are not
sympathetic and are not going to appropriate General Fund
money. But the issue, if there is an issue relative to the
worthy goals is not one tha t I'm con sidering i n the
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questioning I hav e of you but the practicalities and
realities. When a cri me exists in this state, it exists
only because the Legislature has defined certain conduct as
criminal. So the Legislature determines what conduct is
criminal. The Legislature in establishing its policies will
look at the nature of that o ffense and d etermine an
appropriate penalty. When a fine is set, the Legislature
has said that it believes that an appropriate penalty in the
form of a fine is whatever that amount is. What this b i l l
is asking for r eally is a pun ishment beyond w hat t h e
Legislature has determined is sufficient. Do you believe in
punishing people beyond what the law, after it h as b ee n
seriously considered, do you believe in punishing a person
beyond that in order to raise money and the only purpose is
t o r a i s e m oney ?

SENATOR BYARS: I think that is a public policy decision,
Senator, that is up to you and I and our 47 colleagues.

SENATOR CHAMBERS: Yes, so I'm asking you your view.

SENATOR BYARS: My view is I think it's appropriate.

SENATOR CHAMBERS: To punish beyond what the j udgment i s .
Well, let me ask it a different way.

SENATOR BYARS: I thin k we' re making a change in what we
feel is appropriate.

SENATOR CHAMBERS: Let me ask it a d ifferent w ay. This
money has nothing to do with the punishment imposed for the
offense, does it? Because if it did, it's not a surcharge;
i t ' s a f i n e . I t ' s be yo n d t h e pu n i s h ment , i sn ' t i t ?

SENATOR BYARS: Yes , i t i s .

SENATOR CHAMBERS: Where do all fines go?

SENATOR BYARS: They , as I understand it, they go to the
school system, they' re distributed among our schools in the
state in the area where the fine is imposed.

SENATOR CHAMBERS: So if this money is going to go someplace
else, it's obvious that it's not a fine. Is that true?
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SENATC.'. BYARS: Tha t xs c or r ec t .

SENATOR CHAMBERS: So it's not for the purpose of punishing
the person in the strict sense of the word. Is that true?

SENATOR BYARS: Probably in the strict sense of t he wor d ,
no.

SENATOR CHAMBERS: So we ' re heaping something on top of a
person beyond what th e Le gislature has de termined the
punishment should be. Isn't that true?

SENATOR BYARS: That is correct.

SENATOR CHAMBERS: Do you see a difference between a
surcharge as this is called to fund various operations that
have nothing to do with the operation and maintenance of the
judicial system and fees which are imposed to fund directly
the operation of the court system? Do you see a difference
b etween t h o s e t wo ?

SENATOR BYARS: Ye s .

SENATOR CHAMBERS: Do you think that cash register justice
is appropriate for Nebraska because that's what this amounts
to, isn't it?

SENATOR BYARS: Y es a n d y es .

SENATOR CHAMBERS: And you believe in cash register justice?

SENATOR BYARS: I think xt can be not only appropriate but
n ecessar y .

SENATOR CHAMBERS:
o f t h r s m o n ey ?

SENATOR BYARS: I pr esume there are but I would leave that
to someone else to answer that question, Senator, because
I ' m not c e r t a i n .

Are salaries for people going to come out

SENATOR C HAMBERS:
standpoint of your
p enal t y , a p un x s h m
the punishment xn

Then I'm going to a sk you from the
being a policymaker, should we impose a

ent beyond what the Legislature has set as
order to give salaries to people who have
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no employment within the judicial system'?

SENATOR BYARS: I think these dollars were administered by
the Crime Commission. I think this Legislature as a policy
decision has made the appropriate decision that
administration of these funds is necessary and that as good
public policy, we need to do that.

SENATOR CHANBERS: Does the Crime Commission get its money
through surcharges or t hrough Appropriations by the
Legis l a t u r e ?

SENATOR BY A RS: I think they get t heir money from
Appropriations by the Legislature as well as s ome f ederal
funding. I'm not sure whether any of the surcharges, if you
will, or c ourt costs go to the Crime Commission. I'm not
familiar with that so I'm not sure.

SENATOR CHAMBERS: Does any of this money go to support any
of the organizations that you mentioned in your opening?

SENATOR BYARS: Ye s .

SENATOR CHAMBERS: Thos e are not state organizations, are
they?

SENATOR BYARS: Th ey . . .

SENATOR CHAMBERS: They' re not state agencies or are they?

SENATOR BYARS: No . They' re given grants by the Crime
Commission so n o, they are not state agencies, not to the
best of my knowledge.

SENATOR CHAMBERS: Do people work for those agencies?

SENATOR BYARS: Ye s .

SENATOR CHANBERS: Are they given a salary?

SENATOR BYARS: I think there are some volunteers; there are
some probabl y pa i d .

SENATOR CHAMBERS: Would the salary for some of those people
come from this surcharge we' re talking about here?
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SENATOR BYARS: I would make an assumption, yes.

SENATOR CHAMBERS: So then you do believe we ought to put a
punishment on a person beyond the penalties set by l aw t o
provide a private person a salary.

SENATOR BYARS: That is our choice in public policy.

SENATOR CHAMBERS: And you agree with that as sound pub l i c
p ol i c y .

SENATOR BYARS: I think that the programs are so absolutely
valuable that, as you know, and you do also,we searc h f or
ways of funding these programs that are no t ne cessarily
traditional. If it means t hat t he...and I guess we' re
talking about the ends justifying the means...

SENATOR CHAMBERS: N o, you ar e .

SENATOR BYARS: Ye s , I am.

SENATOR CHAMBERS: O ka y .

SENATOR BYARS: And I apply we to me, excuse me, Senator.

S ENATOR CHAMBERS: Well, that's the royal we and y o u hav e
been a noble person so I' ll let you get away with it this

I 'm n o t .

a f t e r n o o n .

SENATOR BYARS: Many thanks, Senator.

SENATOR CHAMBERS: You' re welcome.

SENATOR BYARS: I feel that these areas badly need funding.
I thank vzctxms are many times not just victims that have
been assaulted in some w a y b ut those wh o hav e been
t hrea t e n ed . Th z s g xv e s . . .

SENATOR CHAMBERS: Isn 't th a t beside th e point of the
q uest i o n s I a sked you ?

SENATOR BYARS:
opl n l on .

It's my p ersonal. yes , y e s , i t i s .
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SENATOR CHAMBERS: Would you want to see this methodology
used and applied across the board for worthwhile programs
which will be presided over by people who need a salary and
rather than the s tate appropriate sufficient money to
operate these programs, we put s urcharges on pe ople to
prov>de salaries for others?

SENATOR BYARS: I would much prefer that we were honest
enough to use General Fund dollars to fund t hese p rograms
but we sometimes choose not to and we find other vehicles,
S ll .

SENATOR CHAMBERS: Do you thank when General Fund money i s
not appropriated for these programs, it's a question of
dishonesty or a quest>on of not agreeing with the program as
one that ought to be funded from General Funds?

SENATOR BYARS: I'm not sure. It could be either.. .ne i t h e r
one. It cou ld be a situation of not disagreeing with the
program, disliking the program or xt could be a si tuation
where xt was felt on a personal basis, a policymaker, that
you dxdn't have the revenues available at t hat p articular
point in time so you make a choice as to where you s pend t h e
General Fund dollars.

SENATOR CHAMBERS: And as a prac tical, knowledgeable
politic>an, you know that there is not sufficient support in
the Legislature to prov>de money from General Funds for this
program?

SENATOR BYARS: At thxs time, it would be my assumption that
would b e t h e cas e , ye s , Se n a t o r .

S ENATOR CHAMBERS: And not just at this time but a t former
times too, xsn't that true?

SENATOR BYARS: That is correct.

SENATOR CHAMBERS: Tha t's all I will ask you at this point
but I wanted some things on the record. Thank you, Senator
Byars.

SENATOR BYARS: Appreciate that.

SENATOR BOURNE: Further q uestions for Senator Byars?
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Senator Byars, just to further what S enator Cha mbers
indicated, I think e ven t hough it's r eferred t o as a
surcharge, xt's stall a fine or a penalty. And I don' t...as
admirable as the entities receiving the money and as good a
work as t hey do, how do you get beyond the constitutional
issue, that whether, you know, whether you refer to it as a
surcharge or i t's still a penalty or a fine. And I'm
s truggling with how to get beyond th e fact that th e
constitution says it goes to the school fund.

SENATOR BYARS: I can't answer that question, Senator.

SENATOR BOURNE: Okay . Thank yo u very much. Fur ther
questions? Seeing none, thank you. Could I get a show of
hands of t hose individuals in support of this bill? I see
one, two. In dividuals testifying in opposition? I see
none. It's a good sign, Senator Byars.

SENATOR BYARS: I will waive closing, Senator.

SENATOR BO URNE: Thank y o u very m uch . Any neu tral
testxfxers? I see one neutral testifier. Would the
proponents step forward? Than k you. Welcome to the
committee.

JOANNA SVOBODA: (Exhibit 7) Good afternoon, Senator Bourne
and members of the Judiciary Committee. Ny name is JoAnna
Svoboda, J-o-a-n-n-a S-v-o-b-o-d-a. I am here representing
the Nebraska Coalition for Victims of Crime. I am currently
the president and I ha ve something to read. And I could
answer some of your questions too. But the purpose of this
bill is to provide consistent funding for the Crime Victims
Reparation Act, the VINE Notification Program and for crime
victims centers. It would initiate a $25 surcharge that
would be used to fund these programs in a consistent manner.
In 1978 the Le gislature cre ated the Crime Vict ims
Reparations Fund. The purpose o f th i s fund w as to
compensate innocent vxctxms for losses, for medical, funeral
expenses, and lost wages which are not covered b y either
private insurance or o ther public assistance programs.
Currently, the appropriations for this program i s $20 ,000
per year. In 1982, the Legislature passed the Crime Victims
Ball of Rights which x s LB 477 w hich created the Crime
V ictim and Wxtness Ass>stance Fund fo r t he purpose o f
providing ways to imp roving the attitudes of victims and
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witnesses towards the criminal justice system and to provide
for a faster and more complete recovery by victims from the
effects of the crxme through establishment of vi ctim and
wxtness ass>stance centers. The current appropriations for
thxs program fund is about $53,000 through the state. Both
of these programs have been funded, cut, eliminated,and
refunded and cut again. The VINE victim notification system
is a relatively new program. Nebraska was th e na tion's
sixth state to provide VINE statewide coverage. VINE i s an
automated notification system that provides crime v i c t i m s
and citizens with i nformation about the custody status of
offenders. People can also register to be not ified of
changes in an offender's custody status and p rovide
xnformatxon about upcoming parole hearings. The st at e
currently uses $50,000 from General Funds to prov>de match
for a Crime Victim Act grant from the f ederal government.
It costs about $270,000 per year for the VINE program.
Victxm assistance programs depend upon federal VOCA, Victims
of Crxme Act funds for their existence. The crime v ic t i m
reparation program also receives a 60 percent match from the
federal government. Recently we have been advised that the
federal VOCA funds are in danger of being rescinded in 2006.
We have also l earned that new fe deral legislation may
prohibit notification systems from being funded by victims
of crime act money. With millions of dollars of state and
federal fu nds that enforce laws, prosecution, c our t s ,
corrections, and crime prevention, it only makes sense that
the state looks at pr oviding support and assistance for
victims of crime. Our -tate has a constitutional amendment
that affords v ictims certain rights. Last year the
Legislature pas sed enabling legislation for the
constitutional amendments. We bel ieve that the surcharge
would be well spent as a restorative justice effort. A
statewide plan i s being developed and it is our intent to
have a victim assistance program in every judicial district
and have a stable funding source for victim reparations and
VINE. Tha n k yo u .

SENATOR BOURNE: If I could get you to give a final thought
or just finish?

JOANNA SVOBODA: Righ t now victim assistance programs are
not state programs but we do wo r k f or city a n d co unty
government. So we re ally...we feel that we are a part of
the criminal justice system at this po int. We ' re just



Transcript Prepared by the Clerk of the Legislature
Transcrrber's Office

LB 93Committee on Judiciary
J anuary 1 9 , 200 5
Page 39

lookrng for some sort of stable funding for the programs.

SENATOR BOURNE: Unde rstood. Thank you. Que stions for
M s. Svoboda . Sena t o r P e d e r s e n .

SENATOR Dw. PEDERSEN: Tha nk you , Sen at o r Bou r n e . Hi,
JoAnna. A couple of questions. Do you get money from the
local governments, county and city?

JOANNA SVOBODA: The local governments have to come up with
20 percent match. Usua lly that's in kind for our office
space, telephone, various things like that.

SENATOR Dw. PEDERSEN: And that's a match of federal funds?

JOANNA SVOBODA: Yes, matched to federal funds.

SENATOR Dw. PEDERSEN: Okay . I just have o ne si m p l e
quest>on here. Part five on Section 1, it says,money paid
to the court by defendant shall be applied to the surcharge
before being applied to any fine.

JOANNA SVOBODA: Ye s .

SENATOR Dw. PEDERSEN: Are the schools in approval of that?

JOANNA SVOBODA: We have an Attorney General's opinion that
stated thxs surcharge is separate from the school, the fines
that go toward the schools. So that's what we' re basing
this on xs the Attorney General's opinion.

SENATOR Dw. PEDERSEN: It's different. I mean, that's quite
a statement itself to say the fine will go on hold, we come
f x r s t . Th an k y ou .

SENATOR BOURNE: Thank you. Further questions. Bef ore we
go on to Senator Friend, if there's any way you can forward
that Attorney General opinion on to us,...

JOANNA SVOBODA: I have it in..

SENATOR BOURNE: It's in there? Okay, thank you. Senator
Fr>end.

SENATOR FRIEND: Thank you, Senator Bourne. Ms. Svoboda, I
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w anted to fo llow u p af ter Senator Byar s ' testimony
about...you had mentioned in here, in regard to 1978 I think
the Crime Victims Assistance Fund was created, 1978, is that
c orr e c t ?

JOANNA SVOBODA: The reparation fund, yes.

SENATOR FRIEND: This essentially funds something, it might
not still be called that bu t t he surcharge i s ... i t ' s
additional. I mean, there was a surcharge created that in
1978 is...am I correct in...?

JOANNA SVOBODA: No, no, it was funded through the general
funds. Thes e programs were funded through general funds.
There was n e ve r a sur c h a r g e f o r t hat .

SENATOR FRIEND: To the best of your knowledge, has t he r e
ever been any...and I gu ess it goes a long the line of
questioning that we' ve been moving here. Has there been any
constitutional challenge, legal challenge, to a surcharge of
this nature to date?

JOANNA SVOBODA: To date, no,...

SENATOR FRIEND: In this state?

JOANNA SVOBODA: Not that I'm aware of, not that I'm aware
of. We used ...well, the Attorney General's opinion is in
the handout I have. I can't answer that.

S ENATOR FRIEND: Than k

JOANNA SVOBODA: Um-hum.

SENATOR BOURNE: Thank you. Fur ther questions? Senator
Chambers.

SENATOR CHAMBERS: Just for the record, this opin io n i s
dated Narch 19, 1993, opinion number 93018 by then Attorney
General Don Stenberg regarding the c onstitutionality of
LB 619 which was the bill at that time. That ' s for the
record. And this is not to int errogate you about the
opinion but just to put a ping or two into it. There 's a
statement in he r e th a t says , it would be in the second
paragraph, the last sentence. " It is our opinion that t h e
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surcharge would not o perate as a fine or penalty for the
purposes of the Nebraska constitutional art provision but
would properly be c haracterized as l iquidated damages
collected for th e ben efit of tho se who have suf fered
uncompensated injury by the wrongful act o f criminals."
That's one o f t h e most unlawyerlike statements I' ve ever
heard. If liquidated damages are paid, they' re paid by the
person who perpetrated the wrong to the person who suffered
the wrong. If I, Mr. A did not harm Ms. B they cannot make
me pay l iquidated damages to Ms. B who was harmed by Mr. C
so thxs opinion, I think, is not a very s trong b asis f or
anybody to believe that a surcharge would be constitutional.
But let m e presume that it is. The point I was trying to
make zn the beginning is that the goals and purposes of the
program are not c oming under attack by me. What I am
opposed to categorically xs a surcharge as they call it and
my questxonxng showed what my attitude was. If a program
such as t hxs x s cr eated by th e Legislature but the
Legislature does not believe in funding it, it's clear that
a purpose other than to create a via ble p rogram existed.
There was a senator here named Carol Pirsch who was always
pushing for what she called victims' rights and all she
wanted was to get something in the books. Whether it was
funded or not was irrelevant. So what was done and I us ed
to crxtxcxze it, you create a lot of false expectations on
the part of the public who are unaware of th e po liticking
and the insxncerxty going on. They see language in the law
a nd thank that the Legislature meant what it said and no t
that xt was putting something on the books to accommodate a
particular senator. A n d the reason I me ntioned Senator
Pxrsch by n ame, people can go back to her and tell her I
said this but we can look a t t he re cord. So by the
Legislature handling this matter in the way it has and not
just cutting xt since it had no intent to fund it , it has
created expectations that w ill never be realized. And it
w ill be better if the whole thing went a way in stead of
leading people on so th at v ery s incere, very dedicated
people such as yourself and others who work to try to help
victims wall feel there's a basis to come to the Legislature
looking for s omething that's not there. I seem like the
cruelest person here because I will be the one who is direct
and wall state honestly the way things are. If what I ' m
saying is not true, a senator ought to stand forth and say,
the Legislature will fund this p rogram. You will find
senators who know what I'm saying is true but they won't say
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it because they k now I will. I' ll be the bad guy but my
responsibility as a public official is to tell you the truth
as I p erceive it. No w if what I say seems true to me, is
n ot true in the opinion of m y colleagues they ought to
declare it and say they' re going to push the Legislature to
fund this program. I have made it clear I'm opposed to ' his
bill. I'm opposed to the surcharge. A nd I' ve stated my
view that the Legislature as a whole is opposed to funding
this program and I'm not saying that to stop other people
from testifying because you w ant t o get th ings on the
r ecord. I think it's futile. I think you' re asking for a
piece of b read o f t he Legislature and you' ve going to be
given a stone but that's just my view. And I'm saying t h i s
so you w ill no t g et the opinion that I'm downplaying the
seriousness or the worth of what you' re trying to do. But
it troubles me when I see people who are hurting or who are
trying to help those who are h urting, coming before the
Legislature and saying, these are my wounds. I'm bleeding,
I need help, I can't get it. Will you help me? We should
just tell you, if it's our intent not to help. There's no
help here. There's no room in this inn. Now if t here's a
stable somewhere go th ere but you' re not going to get it
here. You can condemn me for a lot of things but n o t for
b eing d i sh o n e s t .

SENATOR BOURNE: Thank you. Further questions or statements
for Ns. Svoboda? Seeing none, thank you very much. Next
testifier in support. And, again, thank you. We' ll please
continue to use the on-deck chairs. Any further testifiers
in support, please come forward. Thank you. Welcome to the
committee.

JOANIE BRUGGER: Good afternoon, Senator Bou rne and
Judiciary Committee. Ny name is Joanie Brugger, J-o-a-n-i-e
B-r-u-g-g-e-r. I' m also a member of the Nebraska Coalition
for Victims of Crime. In the past year v ictimization in
Nadison County, Nebraska, as well as throughout the entire
state has been on the rise. Nore spe cifically, Nadison
County recently completed the mitigation phase of a US Bank
murderer by the name of Jose Sandoval. Jose Sandoval proved
to be the ringleader of f our d efendants that entered a
branch of a US Bank and brutally killed four employees and
one customer on September 26, 2002. Services that we re
provided to t he families' members included but were not
limited to transportation, accompaniment to court, hearings,
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explanations of proceedings, emotional support, locating
discounted hotel rooms, monetary donations to assist in
defraying fa mily members' costs, providing meals,
corroborating wit h em ployers, and making r eferrals to
persontoday. The US Bank situation is just a needle in the
haystack as fa r a s victims in Nebraska are concerned. As
f unding xs cut, death charges are on the ris e , sexual
assaults and domestic violence calls continue to pour in,
robberies, burglaries, child abuse, and DWI cases are
rampant. Victims have not always been an active part of the
justice system and this must change. Including victims and
v ictims' services into th e cr iminal justice system i s
imperative to c omplete the r ing o f ju stice. Fund ing
declines and a surcharge has become necessary to e nable
compensation for victims' programs to continue to supply
services to victims of crime. I would urge you to s upport
LB 93 .

SENATOR BOURNE: Th an k you . Questions for Ns. Brugger?
S enator C h ambers .

SENATOR CHAMBERS: Again, for clarification, if an employee
of the state or an agent of the state harmed a person, that
person could seek compensation or damages from t he st at e
because it was a person employed by the state acting on
behalf of the state who did th e wrong. When random
criminals freelancing out there do harm to others, on what
basis should the state be held responsible to pa y damages
for the wrong done by those over whom they have no control?

JOANIE BRUGGER: Well, I guess one of the answers I would
h ave xs a s N s. S v o b od a h ad st at ed , Neb r a s k a h as or had
what's called the Nebraska Crime Victims Reparations Fund.
And xn that funding, a victim of crime could receive up to
$20,000 in compensation. Th ose fundings could beu sed f o r
like medical expenses or burial expenses if a family member
had been killed and I believe up to $2,000 per family member
zf counseling services were in need of.

SENATOR CHANBERS: And that wa s never adequately funded
( xnaudxble ) . . .

JOANIE BRUGGER: Well, what had happened was so each person
would be allotted $20,000 and as funding has been cut, last
year Nebraska received a total of $20,000 for th e entire
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state of Ne braska which basically meant one to two people
would have any type of relief.

SENATOR CHAMBERS: Or they might prorate it and give a
l i t t l e b at t o ev er yb o d y . . .

JOANIE BRUGGER: Correct.

SENATOR CHANBERS: ...but here's the u nderlying question
that I'm a sking you and if you'd rather not answer it I'm
not going to badger you. Other than the fact that unwisely
the Legislature put in place the law that you mentioned and
others have talked about and may mention again. On what can
responsxbzlxty of the state be pl aced for c ompensating
people harmed by criminals? Wh at is the theory? Now I'm
telling you it was strictly a political maneuver to get that
kind of legislation on the books that never should have been
there but let's forget tnat and start afresh. If you had to
present the argument, on what would you base the l iability
of the state for the action of criminals? Because the state
punishes them. The state has made their conduct a violation
o f t h e l aw .

JOANIE BRUGGER: One of the problems that I see happening in
the criminal justice system as many times judges do o der
crxmxnals to pay restitution. However, the district courts
are notorious for not upholding those orders and restitution
nine times out of ten is not made or restitution in felony
ch rges are not ordered because that person is to go to
prison and the j udge finds that the offender is unable to
pay any costs so, once again, you have a citizen that, you
know, has s uffered some s ort of damages and has no other
r e l i e f .

SENATOR CHANBERS: But that wouldn't be the state's fault,
would x t ?

JOANIE BRUGGER: It 's not the state's fault but as the
Legislature, do you feel that they look over the best needs
of the state's citizens?

SENATOR CHAMBERS: I' ve given my view. I don't think the
state should have gotten xnto thxs activity. You mentioned,
I thank, and I don't know zf the ot her t e stifier dad,
1ncreasxng the number of certain crimes especially domestic
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violence and so forth. Wel l, the state would ne ver ha ve
enough money even if it desired to pay the damages that all
of these people suffer at the hands of criminals. If they
put a lament, somebody might say that's arbitrary; $20,000 is
all thxs person needs but I'm going to have lifetime medical
balls. I'm in pain all the time and mentioned the other
throngs. And the state says, well, no, this is the cu toff.
Then the cr zticxsm is that it's unfair so there has to be
inst>ally the establishment of a basis for making the state
I>able for the conduct of a criminal and personally, I don' t
thank the s tate is unless it's a criminal in the state' s
custody and the state through carelessness is implicated in
what that p erson does but there's a connection between the
state, its responsibility, and this person being able to do
wrong and the state didn't prevent it. But all these crimes
being committed out h ere, even as we talk here, I'm not
going to ask questions to you what your opinion is because I
know you' re for thxs program. But I'm trying to make clear
how impractical it zs to exp ect the state to compensate
victims in the way that misleading legislation suggested.
And some p eople ought to talk to Senator Pirsch. She's no
longer in the Legislature. She's no longer on t he county
board. But just at what point does she think the state
would fund these programs ani where would the mo ney c ome
f r om?

JOANIE BRUGGER: Could I ask you a question, Senator?

SENATOR CHANBERS: Oh, sure, I don't know if I' ll answer it
because we ask questions; we don't answer them.

J OANIE BRUGGER: Do you find it interesting t o no t e tha t
Nebraska xs one o f the few states in the union that has a
lsd on any type of reparations for victim services?

SENATOR CHANBERS: Well, I'd have to answer t hat question
with a question. How did these other states fund these
programs and what is the amount of money that they put into
these programs, if you know?

JOANIE BRVGGER: What I do know is that Florida is the one
of the few states that has no lid on vi ctim s ervices and
that their main source for generating funding for victim
ser-~aces are through a surcharge. And I believe they b a se
that on st atistics that Dade County is in Florida and that
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xs one of the highest crime rates.

SENATOR CHANBERS: Well , then I can tell you why Nebraska
isn't in that line of work because I'm here and I'm going to
make sure they don't get into that to the extent that I can.

SENATOR BOURNE: Than k you . Further questions for
Ns. Brugger? Th ank you very much for testifying today. We
appreciate your input. Further t e stifiers zn s upport ?
Welcome to the committee.

CAROL NcBRIDE-PIRSCH: Thank you. It's kind of interesting
bezng on thxs side o f (laugh) the t able. I'm Carol
NcBride-Pirsch and I live in Omaha, Nebraska. And fo r t h e
last 26 years I have been interested in victims and t he
entire criminal justice system. An d LB 93 speaks to the
problem of all government's funding and this is not just for
state, it is for counties and cities. It c omes d o w n t o
dollars and cents a nd education, of co ur s e, i s ou r
constztutxonal...was put i n the constitutional f o r a l l
fines, fees, and penalties but there is some aberrations to
that. I believe judges' retirement is part of t ha t a nd I
have to remand you that the cost of crime and punishment and
rehabilitation for criminals runs into the megamillions and
we are talking about a few mrllions for t hose pe o p le who
through no f ault of their own have become victims. These
are programs that do not apply to those who have a ccess t o
insurance payments, to compensation by other people. This
xs a very narrow, narrow segment of victims. W e have co m e
to the place where the problem of government is that we help
those who are least able to help themselves and that is what
victrms' programs are aimed at. We also do this x n the a r e a
of welfare, people who can't get a job, people who for some
reason at all won't get a job. The state is there t o h el p
t hose w ho h ave n o o t he r r esou r c es and so xt i s v er y
appropriate that we go to those who have committed a c r i me
whether it b e a misdemeanor or a felony and we s ay t ha t w e
contr>bute to those victims who do not have anywhere else to
go. A nd we are supporting those people a nd al so man y
volunteers, not all o f these people get paid. We suppor t
the workers and volunteers who have supported those v i c t i m s
that have nowhere else to go and no other resources.

SENATOR BOURNE: Thank you very much. Appreciate that. If
we could see xf there's any questions from th e co mmittee?
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Any questions for Ms. Pirsch? Thank you for testifying.
It's nice to see you again. Further testifiers in support?
Testifiers in opposition? Neutral testimony?

SIMERA REYNOLDS: My name is Simera, S -i -m-e - r - a Rey n o l d s ,
R-e-y - n - o - 1 - d - s a nd I'm the executive director for Mothers
Against Drunk Driving and Chairman Bourne, members o f t h e
Judiciary Committee, thank you for allowing me to be here.
I have some concerns about LB 93. I sup port the initial
concept and I guess that MADD w ould look a t it as a
broad-based restitution concept. And the Cri me V ic t i m
Compensation Fund...MADD has worked with several different
entities that have been involved with drunk driving a nd w e
have not been very successful getting any funding out of the
crime victim reparations funding. In fact, I appealed one
case and we still lost it. A mother from Wisconsin who lost
her only son in an alcohol-related fatality asked for some
funding and we appealed it through the Crime Commission and
we still were turned down. But despite the fact t ha t we
hardly ever have very many of our victims participate in
that program, it doesn't diminish the importance o f t he
program. It just goes to show that there is very little
funding made available. My main c oncern for be ing here
would be on page 3, line 7, and I would like to speak to the
fact that it sta tes, "No more than 10 percent shall be
awarded to a public or private nonprofit agency to provide
administrative services for crime victims i n wi t n ess
programs." I'm not quite sure why administrative s erv i c e s
are in t here, what that would mean statutorily because we
provide all of our victims direct service at no cost . MADD
raises money through different avenues, writes grants,
direct marketing from MADD National to provide services to
victims at no cost. And one thing that I would suggest that
the committee might entertain the idea of establishing an
independent advisory committee consisting of victim advocate
organizations that would sit on the committee for, you know,
I just arbitrarily picked a term of three ye ars. This
advisory committee could then ensure that there is equitable
distribution of the funds should this ever go through which
it doesn't look like it will get out of com mittee m aybe.
But if it should go through then MADD would just want to
make sure that we had an equitable opportunity to put in and
apply for some of that f u nding because oftentimes that
funding has already been distributed here through the Crime
V ictim Compensation Fund, th e VIN E program, t h e Vic t i m
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Witness Unit, 5 percent for administration, and then there' s
some odd amount that's floating out there in between 15
and 10 that I'm not quite sure where it goes. And so I just
wanted to bring that to your attention. Of course, MADD
totally supports supporting victims of cr ime and my red
light is on.

SENATOR BOURNE: Thank yo u. Thank s f or test ifying.
Questions for Ms. Reynolds? Seeing n one, thank you.
Further testimony in a neutral capacity? Seeing no ne,
Senator Byars has waived closing. Th at will conclude the
h earing on LB 93. Senator Stuthman to open on LB 207 a n d
could I get a show of hands of those individuals testifying
in support of LB 207? I see two. In opposition? I see
none. Do you want to wait just a second, Senator, till the
r oom c l e a r s ?

SENATOR BOURNE: A ll rig ht, S enator Stuthman, LB 207.
Welcome.

LB 207

SENATOR STUTHMAN: Thank you, Senator Bourne and members of
the Judiciary Committee. I'm Arnie Stuthman and I am going
t o i n t r od u c e LB 20 7 . Th i s bi l l i s i nt end e d t o gi v e j u r y
commissioners another option in serving jury summons. Under
existing law, a summons can only be served upon each juror
by ce rtified or r egistered mail or pe rsonal service.
Sometimes potential jurors fail to pick up the registered or
c ertified mail at their post o ffice. The delivery o f
summons by first class would offer another option to reach
the potential jurors. If a potential juror does not receive
the summons he or she is not automatically held in contempt
of court. Instead, the current practice is for the clerks
of the district court to follow up by telephone or a nother
letter. Co ntempt warrants are issued only as a last resort
and generally are not often used. Thes e a r e my opening
statements. I ha ve some expertise, clerks of the district
court, to follow me but I will try to answer any q uestions
i f y o u h a v e a n y .

SENATOR BOURNE: Great. Thank you. Questions for Senator
Stuthman? Senator Chambers.
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S ENATOR CHAMBERS: And Senator S tuthman, those w h o com e
after you can answer thxs question. There is no proof that
the person received the summons and there is no proof that
xt was even ma>led if xt's by fzrst class mail. Would you
agree?

SENATOR STUTHMAN: This is true.

SENATOR CHAMBERS: Okay. T h at's all that I have.

S ENATOR BOURNE: Thank you. Fur ther questions? Seeing
none, thank you, Senator Stuthman.

S ENATOR STUTHMAN: T h a n k y o u.

SENATOR BOURNE: First testifier xn support.

E LLEN E B Y : (Exhibit 8) Good afternoon, Senator Bourne,
member" of the Judxczary Committee. My name is Ellen E by,
E-b-y. I am clerk of the district court in Dawson County,
Lexington, Nebraska, and representing the Cl erks o f the
Distract Court Association and also the Nebraska County
Offxcsals Assoczatzon and we are in support of LB 207. Our
assoczatxon xs xn the process of writing a procedures manual
for the distract courts and th erefore we were reviewing
statutes. After discussing 25-1629.04 we a re re questing
thirst. cia.-s be inserted as one of the choices for summoning
jurors. Most clerks/jury commissioners currently use first
c las marl since this s tatute states "may" serve b y
cert>fred or registered mail. The reason is simple. It's a
matter of cost. Sending a letter certified costs $2.67 and
regrstered maxi is $7.87 while first class mail is 37 cents.
In Dawson County I usually send ou t 2 25 to 250 jury
questionnaires xn order that I hav e a pool of 75 to
90 jurors. The judge and I loo k at the jury trials
scheduled for each quarter to determine how many jurors will
be needed rn the pool. Certified mail would cost Dawson
County $66.75 for cert>fred maxi, $196.75 for registered
maxi compared to $9.25 for fxrst class marl each quarter as
we marl out the jury summonses for a new panel. The current
practice for j ury commzsszoners zn Douglas, Lancaster, and
Sarpy Counties xs service by first class maxi. persons who
farl to appe a r before the judges I serve xn the
11th Judxcxal Distract are issued O rders to Sho w Cau se.
These are mailed by certified mail. Are the r e any
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q uest i o n s ?

S ENATOR BOURNE: T h a n k y o u . Questions for Ns. Eby? Senator
Chambers .

SENATOR CHANBERS: Ns. Eby, I'm looking at the existing law
and starting in line 7, the jury qualification questionnaire
may be sent together with the summons and a single mailing
to a pr ospective juror. That, I think the emphasis ison
questionnaire. Th en we get to the next sentence. The
summons may b e se rved upon each juror by certified or
registered mail or by personal service by a jury
commissioner. Is it possible the "may" is there because if
y ou put "shall" it might not make it clear that you ca n
choose whether to send i t by certified or registered or
p ersonal s e rv i ce .

ELLEN EBY: I thank that zs correct. But we would like to
have first cla s s in there since i t isn't m entioned
curren t l y .

SENATOR CHAMBERS: But I'm saying, they made those who a re
sending it by fxrst class mail may not be complying with the
laws as written now. There is room to interpret but I think
what you have done is called my attention to something where
we need to make it clear that when it comes to the summons
it shall be sent, shall be served by e ither certified or
regrstered mail or by personal service making it mandatory
t o use cert>fied, registered, or personal which I think i s
the case n ow. I thi nk they are required but, again, the
argument can be made that since it's may. You stated in
your test>mony that rf a person does not show up then a show
cause order xs sent by certified mail. And this show cause
order xs to require the person to explain why he or she
d xdn' t sh o w u p .

ELLEN EBY: Tha t ' s co r r ec t .

SENATOR CHANBERS: And if the person says, I didn't get the
summons and if it was sent by first class marl, how is that
handled? Is that person's word accepted?

ELLEN EBY: That xs up to the presiding judge.

SENATOR CHAMBERS: So then the judge could reject that.
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E LLEN EBY: I f h e or she so ch o s e .

SENATOR CHAMBERS: And what would the punishment be?

ELLEN EBY: I believe it would be a hundred dollar fine.

SENATOR CHANBERS: So there is a hazard to the citizen based
on the fact the clerks have decided to use first class mail.
How about i f we say , we strike the ability of a judge to
send a s how c ause o r d e r a n d t h e on l y on e s wh o sh ow up a r e
the ones who show up and anybody who doesn't show up is left
alone? Or if t hey say they didn't get the summons that' s
sufficient and it's taken at face value?

ELLEN EBY: First of all, we have to have a certain amount
of jurors for a jury pool...

SENATOR CHAMBERS: Ag r ee d .

E LLEN E B Y : ...so we can't just send out letters and then
not allow...not have people be responsible for not showing.

SENATOR CHANBERS: I agr e e .

ELLEN EBY: Okay. And then I think that in the court where
I work, that i f this person truly has a reason, saying I
didn't get the letter or something, the judge will take that
at f a c e v a l u e .

SENATOR CHANBERS: Why don't we say the judge shall so that
there's no...see, you are here and you made it clear because
of the financial consideration and you' re speaking for the
clerks. Nobody here is speaking for the citizen other than
those who feel it's their duty to represent the interests of
the citizens. At these hearings, if these questions are not
raised they will never be looked at. The clerks want a set
of circumstances where they can get off cheap; the c ounty
officials support this. They wa nt to get off cheap but
they' re not willing to let a protection be built in for the
citizen in a program that wants to travel on the cheap. If
a bill l ike th is goe s th rough, I'm going to put a
requirement that if a person says he or she didn't get the

can be no requirement that any fee or fine or anything else
s ummons that statement is taken at face value. And ther e
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be pard. The judge can ask the person why he or she didn' t
show up but z f the person says, I didn't get the summons,
that ends xt. Would you be in favor of that'?

ELLEN EBY: I can just speak on behalf of myself and
court and not f ~r the association on that point. But
has happened xn our court and, yes, the judge did take
as face value like I said. A n d the person was not f
guilty, dad not pay a fine, and in our court i t ' s a
cause hearing that xs actually in the case that the
trial was being held and so it's not a separate new
where there is a felony or something on that pers
record. So it doesn't go on the person's record.
actually just a show cause hearing in that particular

our
that
that
ound
show
jury

on's
I t ' s
jury

case

t r i a l ca se .

SENATOR CHANBERS: Well, what I' m lo oking at is a
possibility of a pu nishment where the judge says, you' re
going to stand there and tell me you didn't get this. Are
you saying that our clerk lied when she said she sent you
the summons? Wh o am I supposed to b elieve, you or the
clerk? Now I' ve read transcripts. I file complaints on
j udges for the way they' ve dealt with people so I' m not
manufacturrng what I'm s aying here. I wan t to protect
people from that even happenrng so here's the q uestion I
wall ask again. If we insert first class, would you agree
that any person who claims not to have received the summons
shall not be penalized in any way for not having shown up?

ELLEN EBY : I don 't thank that I have the position that I
c an tell you that because I think that must come f rom th e
judges, not the clerks.

SENATOR CHAMBERS: Then the Legislature would have to use
its judgment xn terms of what...

ELLEN EBY: Ok a y ( l au g h ) .

SENATOR CHANBERS: ...we will do. And I'm not going to ask
these questrons of everybody but just to put out there these
notions and a nybody who wants to testify to them can and I
will not question them. But I want the record to show t hat
t hose r s s ue s w er e r a i se d .

ELLEN EBY: I und er s t and .
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SENATOR CHAMBERS: T h a n k y o u , N s. Eb y .

SENATOR BOURNE: Thank you. Further questions for Ns. Eby?
N s. Eby, I have one quick one. So I assum e t ha t t he
countres of Douglas, Lancaster, and Sarpy are relying on the
may be served language and doing it by first class mail.

ELLEN EBY: I assume, I just checked with the.

SENATOR BOURNE: You want clarity.

E LLEN E B Y : ...jury commissioners and that's the way they
dad it in those counties.

SENATOR BOURNE: You just want...you' re looking for c lar i t y
whether i t ' s . . .

ELLEN EBY: Ye s .

SENATOR BOURNE: ...you just want to be certain. Do we
know, has anyone complained in those three counties that
they' re doing it first...?

ELLEN EBY: Not that I'm aware of. You know, there may be
but I was not made aware of xt.

SENATOR BOURNE: Okay. G reat, thank you.

E LLEN EBY: Um - h u m.

SENATOR BOURNE: Thank you. Next testifier in support?

JANICE WALKER: Senator Bourne and members of the committee,
my name xs Janxce Walker. I'm with the Adm inistrative
Office of the Courts and I'm appearing today to also support
LB 207. This leg islation was put together by our clerks
because they felt there was ambiguity in the statute as it
exists now. And just as personal testimonral, I might tell
you that I' ve recently received my first ever s ummons for
jury service in La ncaster County and my s ummons a n d
questionnaire came by first class mail. So there i s a
difference of opinion about whether it can be that way or
not and we' re seeking clarification for that.
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SENATOR BOURNE: Okay, thank you. Questions for Ms. Walker?
S enator C hambers .

SENATOR CHAMBERS: We could clarify by changing the may to
shall also, couldn't we?

JANICE WALKER: That would clarify it as well, yes, it
would .

SENATOR CHAMBERS: Okay, thank you.

JANICE WALKER: Um-hum.

SENATOR BOURNE: Thank you. Further questions? Seeing
none, thank you for your testimony. Further testifiers in
support? Testifiers in opposition? Seeing none, testifiers
in a neutral capacity?

BILL MUELLER: Mr . Chairman, membersof the committee, my
name is Bill Mueller, M-u-e-I-I-e-r. I appear here today on
behalf of the Nebraska State Bar As sociation. W hen o u r
legislation committee looked at this legislation we too were
concerned about how a court would show that a prospective
juror who did not respond to the summons actually received
notice that they had b een summoned so we share y our
concerns, Senator. We have talked with clerks and at least
anecdotally there are some people who will not respond to a
certified or a registered letter. If it ' s.. . t he y j u st
figure that nothing but bad news comes if it's certified or
r egi s t e r e d ( laught er ) and I ' v e had t h at exper i ence
personally and in our goal to get people to serve o n j ur i es
I thank we just need to decide how best to g et people to
come and actually serve. In looking at this in preparation
for today, I think that we may have another inconsistency.
In 25-1606 and that's not in your green copy. I was looking
to see what the power of the court was to actually punish
someone who didn't answer the summons and it is contempt of
court. And the remedy, if you will, is fine or imprisonment
or both. But under 25-1606, as I read it, a clerk can give
notice or can send these summonses by registered, certified,
or first clas mail so I thi n k that we may ha v e an
inconsistency now xn the statutes and that sh ould be
clarxfxed. Be happy to answer questions that you may have.

SENATOR BOURNE: Thank you for bri nging t hat to our
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attention. Questions for Nr. Nueller? Seeing none, thank
you.

BILL NVELLER: Th a n k y o u.

SENATOR BOVRNE: Other testimony in a neutral capacity?
Seeing none, Senator Stuthman to close. Sena tor S tuthman
waives closing. And perfect timing, Senator Landis, to open
on...(laughter) oh, excuse me, that w ill conclude the
hearing on LB 207 and Senator Landis is here to op e n on
LB 168 .

L B 1 6 8

SENATOR LANDIS: Thank you, Senator Bourne, members of the
Judxczary Committee, David Landis, principal introducer of
LB 168 representing the Garden District. A couple of years
ago in a wor kshop designed to get to the problem o f
fatalities on t he road a n d dr unk d r iving and sa fety,
recommendations were made for public policy improvements.
One of t hose recommendations was to get at the issue of
gaming the law enforcement and judicial process by m aking
the prosecution show up with witnesses ready for a case,
then having a last minute continuance and waiting for that
time when all of the elements of the case to prove it are
present and then going forward, not a common occurrence but
an occurrence that occurs with some regularity. The reason
that that works is because public employees do not receive a
witness fee and there's no disincentive. Th ere's no co st
disincentive for that strategy. If, on the other hand, you
had practically any other kind of case and you have the case
and the other people, witnesses showed up and then you asked
for a continuance and the witnesses had taken time off work
or whatever and come there, they would get a witness fee and
you'd pay for that witness fee. It would be a court cost.
But there are no witness fees for public employees. Well, I
can understand that because employees are on th e pu blic's
tame and they' re doing the public's duty. Got it. However,
that would be true if the public employees showed up one
tame to make the prosecutor's case. That is on us. That
should quite rightly be on us, that's our responsibility.
When the system's getting gamed (phonetic) and they come a
second and a third time, hoping that they won't show up and,
therefore, can ge t a dis missal because they can't prove
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their case xt seems to me that t h e burden ha s so mewhat
shifted at that moment. This ball says that in an action in
which an e mployee of the state of Nebraska or a political
subdivision thereof xs ca lled a s a witness with their
official duties, the court may permissively award a witness
fee to the employee's employer. It doesn't go to the actual
employee, it goes to the employer, the political subdivision
for the state and is pand by the defendan-, equivalent to be
what would be awarded to any other w itness; it ca n't b e
higher. Bu t to get this permissive possibility, two things
jointly have to have happened. Fir st, the de fendant and
only the d efendant, not the prosecutor, the defendant has
requested and received a continuance with less than 24 hours
notice so it's a last-minute request for a continuance. And
subsequently, the defendant is f ound guilty. Look, i f
you' re found innocent, shouldn't have a court cost there,
got it. But if three things are true...well, you know, two
things are true. You' ve got a prosecution. The prosecution
shows up w ith t heir publicly-paid witness and t hey go
forward, no wztness fee. B ut if th e y s how u p and the
defendant at t he la st minute says, no, let's come back
tomorrow. When th e y come back tomorrow it would be
legztxmate for th e ju dge i n the ca se of peoplewho are
guilty to say, you know what? Yo u don't get r ewarded f or
that gaming. You got to pay for the witness fee for making
the...for the public's representative show up a second time.
It's permissive by a judge. It requires that this only
apply to the guilty and it applies only in the case of late
notice for a continuance. Th a t is a relatively limited
applxc a t xo n and I t h i nk i t ' s ap pr op r i at e . I a sk f or t he
passage of LB 168 and I' ll answer any questions you might
have.

SENATOR BOURNE: Tha nk you . Questions for Senator Landis?
S enato r C h amber s .

S ENATOR CHANBERS: Sen ator Landis, I'm going to ta ke the
easy question first. Why not, if the prosecutor asks for a
continuance at the last minute , does n ot t he
prosecutors...the state that the prosecutor's representing
have to pay the employer has fee?

SENATOR LANDIS: They do. That's right. Ny recollection is
thxs, that the prosecutor if he does a continuance in that
sxtuatxon and the defense has called witnesses,...
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SENATOR CHAMBERS: Um-hum.

SENATOR LANDIS : ...if the prosecutor has called witnesses
that are not called, we pay witness fees.

SENATOR CHAMBERS: Now, and the state is the one prosecuting
the individual so there's a heavier burden on the prosecutor
t han o n t he d ef ens e . . .

S ENATOR LANDIS: And we are now be aring that b u rden, I
t hank .

SENATOR CHAMBERS: . ..as it should be.

SENATOR LANDIS: That's right. And we' re bearding that
burden.

S ENATOR CHAMBERS: Tha t's why I say I ask e d t he easy
question first.

SENATOR LANDIS: G otcha.

SENATOR CHAMBERS: Now , who det ermines whether o r no t a
c ont i n u ance w i l l b e g r ant e d ?

SENATOR LANDIS: The j udg e .

SENATOR CHAMBERS: So why then are you going to put it on
the defendant rf...because unless the defendant has stated a
reason for getting a continuance that the judge finds valid
x t ' s not going to be granted.

SENATOR LANDIS: I can see that a judge m ight d istinguish
two different situations. One, there may be...I' ll give you
the benefit of the doubt on the continuance. But you' re not
going to be fxnanczally rewarded for doing so. He may have
or she may have knowledge of w ho t he la wyer rs or the
crrcumstances or past practices. What I'm going to say is,
I wal l g i v e t h e j ud g e t h a t d i sc r et i on . My gu e s s i s we may
not agree on the exercise of that discretion.

SENATOR CHAMBERS: So if a judge is willing to grant
continuances just wally-nilly, the j udge can be put ting
people that h e or she intends to find guilty in a position
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of having to pay more than what the penalty is f or ha ving
been found guilty.

SENATOR LANDIS: Hopefully, that judge has not determined
guilt or innocence. That only works when after you, in
fact, have the fi nding o f fact and the determination of
guilt, would you...and when there had been a very l a t e
continuance or m u ltiple continuance grants granted, in the
assessment of court costs would you go back and assess the
costs t h en .

SENATOR CHAMBERS: Would the judge be required to notify the
defendant that if you' re granted this continuance and are
found guilty you have to pay these witness fees?

SENATOR LANDIS: My guess is that you'd probably operate
from the s ame s tandard that s ays, ignorance of the law
particularly for a lawyer in the area w ould not be an
excuse. We would expect them to understand that risk was a
possibility. My guess is the defense bar is a small enough
group of people that a judge who began acting that way would
have that p iece of news up and down the courthouse pretty
quick .

SENATOR CHAMBERS: Lawyers are required to know the law and
so are ordinary citizens but if a person is going to plead
the person has to be informed by the court of t he ri ghts
that are being waived even i f t he person pleading is a
lawyer. You have to have those rights explained to you. So
if there's going to be a penalty imposed for o btaining a
continuance the court "hould be r equired to notify the
person that you do this at your peril and wo uld t h at be
depriving the person of due process by putting a chilling
effect on the request for a continuance?

SENATOR LANDIS: Um-hum. I want to think the answer is no
to that and I'm going to guess that, for example, I don' t
believe that the court is obligated to tell a defendant or a
plaintiff what the court costs are. In other words, i f i t ' s
a fee...you' re characterizing it as a penalty. I think I'd
characterize it as a fee...

SENATOR CHAMBERS: But isn't it a penalty?

S ENATOR L A NDI S : ...and when there's a different...in that
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sxtuatzon, I thank failure to notify of the f e e do e s not
constitute a due process problem. And by the way you' ve got
me out xn t h e deep end of the pool, an area that I'm not
particularly familiar with, I'm hard-pressed to r ender
judicial opinions on d ue process but if you force me to
g uess, my guess is it's not a due process problem in th e
failure to have an affirmative declaration of what
administrative fees would be.

SENATOR CHAMBERS: Let's say it's generally known and I' ll
accept what you say for the purposes of proceeding although
I d i s a g r e e .

SENATOR LANDIS: Okay, right.

SENATOR CHAMBERS: If it is generally known that if you ask
for a c ontinuance and you' re found guilty, you' re going to
have to pay all these witness fees in addition to everything
else. That is something I think that goes t o substantive
due process because you' re telling this person that in order
for you to invoke a right that you have,...

SENATOR LANDIS: Um-hum.

SENATOR CHAMBERS: ...and which is within the discretion of
the judge to grant or deny, well, I' ll say a privilege that
you have. If it's a right it must be granted. But xf you
are found guilty then you' re going to have to pay thi s
money. If you ' re not found guilty then you don't pay it.
But you thank this is good policy, Senator Landis?

SENATOR LANDIS: I do think that in rep eated c a ses of
cont>nuances or c ommon practices where what the defense is
looking for is wearing out the prosecution from making their
case, xt's a legitimate thing to do...

SENATOR CHAMBERS: But there's nothing..

SENATOR LANDIS: . . . I do .

SENATOR CHAMBERS: ...there's nothing in here about repeated
a ct lv l t i e s .

SENATOR LANDIS: . ..That's right. What happens here it says
zt's got to...and what it says is th a t it is whe r e a
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cont>nuance has been granted with less than 24-hour notice.
I also, Senator Chambers, you wind up taking some...when
you' re unfamiliar with an area because you' re not personally
famxlxar with xt lake prosecuting DUIs.

SENATOR CHAMBERS: Um-hum.

SENATOR LANDIS: As I'm not familiar with, I' ve never done
that. You have a tendency to give deference to people who
have done that for whom you have some faith. Some people
with whom I' ve had conferences or talk about it, they said
this practice exists and there's no disincentive for it with
the except>on that on occasion judges may c hoose not to
delay last-minute continuances.

SENATOR CHAMBERS: And that's how...isn't that the way that
the ccurt manages its business by determining not to grant a
continuance if xt's not warranted?

SENATOR LANDIS: It is one way.

SENATOR CHAMBERS: Okay. Tha t's all that I have. Thank
you.

SENATOR BOURNE: Thank you. Further questions for Senator
Landis? Senator Landis, how much is the witness fee? I'm
not familiar with.

SENATOR LANDIS: It ca n be $8 in one situation and $20 in
another , I he ar d .

SENATOR BOURNE: That's set in statute.

SENATOR LANDIS: Yeah, and it is set by st atutes. Small
cia>ms, the grand jury shall receive $20. Th e witnesses
before the small claims receive $8 so there' s...I thank it
depends on w hich court you' re in front of. As far as the
amount of money xn the Lincoln area there were 1,500 DUIs
last year. A police officer makes one court appearance,
fine. That one I think xs...we would expect that to be a
public cost. Sometimes three t imes or more due to the
nature of the pleas or continuances, that ha s cost $1 66;
$1,000 xn ov ertime expenses. If the department because of
this practice were to save roughly 20 percent of those costs
because they were reimbursed xn those kinds of cases, you' d



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 168Committee on Judiciary
J anuary 1 9 , 200 5
Page 61

be talking about 33,000 bucks. You'd talk about another cop
on the street. Now, that not be a (inaudible) or whatever
but it depends on how common the practice is . And I am
passing along secondhand in formation n ot firsthand
information when I say the practice does exist. It is not
the common practice. It's not in every case. But rt is in
a signxfxcant minority of cases. That's what I' ve heard.

SENATOR BOURNE: The next question might be so mething for
the officer perhaps but are there other cases other than DUI
that thxs might apply? Are there other situations where the
state would offer a witness?

SENATOR LANDIS: Yes, I'm going to say yes there is. Let me
see what the green copy of the bill is. This is a change to
the standard wxtness fee area so it is not tied to DUIs. It
xs the place where it has been most recognized which when we
got people together say, well, you k now, where are the
problems in the DUI administration? One of them was defense
lawyers who get multiple continuances particularly and wait
for the day w hen the prosecutors' polrce representative
isn't there and can't bring the testimony forward and then
moves to dxsmzss because they can't prove the case. That' s
t he p r o b l e m .

SENATOR BOURNE: Thank you. Senator Chambers.

SENATOR LANDIS: Yep .

SENATOR CHANBERS: Se n a t o r L an di s , . . .

SENATOR LANDIS: Yeah .

S ENATOR CHAMBERS: . . . Se n a t o r L a n d e s .

SENATOR LANDIS: ( laugh) You ' d t h i nk I ' d l ea r n by ag e ,
wouldn' t y ou ?

SENATOR CHAMBERS: If it's a tactic,

SENATOR LANDIS: Yeah .

SENATOR CHANBERS: ...then it's one that would be between
t he judge and the defense lawyer. The lawyer requests it ;
the judge grants it. If it's the lawyer who does this in a
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way that the court feels zs abusive the court can s anction
the lawyer. If a judge is granting continuances when he or
she shouldn't then a complaint can be filed against the
judge. But we' re putting the person who's in the middle and
saying, because these two guys are...they want to play
pang pong, you' re going to be the ball. Th e j udge knocks
you over the net. The lawyer knocks you back over the net
and then you pay for the derelictions of the judge and t he
l awyer .

SENATOR LANDIS: Every other losing party in the state pays
wrtness fees. The only people who do not pay witness fees
are where the witness is a public employee.

SENATOR CHAMBERS: And these are criminal cases.

SENATOR LANDIS: In the DUI, yes, it is. That's right.

SENATOR CHAMBERS: But when I' ve gone, even when I' ve lost a
traffic ticket...of course, I usually win them on appeal
(laughter) but let's say that I lost one. I wouldn't pay
the fee for the cop having come to testify against me.

SENATOR LANDIS: No, you wouldn' t.

SENATOR CHAMBERS: So thes e a re criminal cases and I'm
not...the defendant xs not paying witness fees to those who
are testxfyzng to get ham or her convicted.

S ENATOR L A NDI S :
( xnaudxbl e ) . On
t ha t i s s ue and
y ou know wha t ?
a nothe r d ay .

SENATOR CHAMBERS: Then the judge shouldn't grant it but if
the judge grants it then it's on the judge and not the other

That's right and t hey d on't when the
the other hand, xf we' re supposed to ha ve
at the last minute the defendant says, oh,

Everybody go home an d let's c ome ba ck

- 1de.

S ENATOR LANDIS: My guess is that if I was lucky enough t o
get thrs ball to the floor, we would hear that argument...

SENATOR CHAMBERS: Who asked you to bring this? Lancaster
C ounty ?
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S ENATOR LANDIS: . . .on ( i nau d i b l e ) t i on s . I t h ank L an c as t e r
County wo uld sup port it. No, it gre w o u t of the
conversations sponsored by Mothers Against Mad (sic) Driving
xn which there was a statewide convention.

SENATOR CHAMBERS: Mothers Against Mad Drivers (laughter).

SENATOR LANDIS: Well, that's (laugh)...

SENATOR CHAMBERS: ( inaudi b l e ) . You sa i d . . . ( l au g h t e r )

SENATOR LANDIS: Ou r names are on t hat list, I'm s ure.
Mothers Against Drunk Driving, well said (laughter).

SENATOR CHAMBERS:
( laughte r ) .

SENATOR BOURNE: All right, thank y ou, S enator Landis.
T hank you . (laughter) First...

S ENATOR LAN D I S :
( laughte r ) . . .

SENATOR BOURNE: First testifier in support.

MILISSA JOHNSON-WILES: Good afternoon, Chairman Bourne and
members of t h e Ju diciary Committee. My name is Milissa
Johnson-Wales. It ' s Jo hnson-W-i-1-e-s. First nam e is
M-i - 1 - i - s - s - a . I'm the Assistant Attorney General appearing
on behalf of At torney General Jon Bruning today. We are
here to testify in support of LB 168 . This bill is a
result, as Se nator Landis indicated to you, is a result of
the Impaxred Drxvxng Task Force that was created by Mothers
Against Drunk Drivers and Mr. Bruning in the summer of 2003.
And I believe that Senator Flood also served on that task
force. The purpose of thzs task force was to reduce drunk
driving fatalities. In Nebraska, the number of drunk
driving fatalrties and injuries had somewhat flat-lined over
the last ten years. They had not significantly reduced so
they got a bunch of experts together to see what could be
done. LB 168 is the result of some brainstorming xn tha t
task force. And it was an idea of how we can make the court
system more efficient. As Senator Landis indicated to you,
the task force showed that it was a very real problem, that
there were ce rtain d efense a ttorneys and I guess tactics

Okay, thank you. Tha t's all I have

Mad Mothers Against Drunk Driving
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used by the defense bar to continue cases, DUI cases o ft e n ,
many times xn order to catch that one hit where the officer
doesn't show up and then asks for a dismissal. Or that the
state has to dismiss because they can't prove up their case.
This was a really...it was a real problem and the police
forces were completely frustrated by this strategy because
they do pay overtime for the officers to attend court
hearxngs. Oftentimes the officers that would be coming t o
these hearings worked on their night shift. They would be
coming to court hearings during times when t hey wo u ld
normally be sleeping. They would make the effort to come to
a h e a r i n g at 1 1 o ' c l oc k i n t h e mor n i ng or t wo i n t he
afternoon and then, lo and behold, the c ases would b e
continued. So this h appened time and again in certain
circumstances, and we believe that LB 168 will make defense
attorneys think twice before using this strategy because the
defendant will ultimately have to pay a witness fee if they
ask for a last-minute cont>nuance. And, remember, t h i s i s
only within 24 hours of the court date when the officers
don't have a chance to be told that the h earing has b een
continued so t hat t hey d on't make these arrangements and
they don't get paid overtime. We also. . .LB 16 8 wou l d
compensate the taxpayers in some small part for the overt i me
that employers pay t o l aw enforcement to attend multiple
court hearings. And, for that reason, our office support s
LB 168 .

SENATOR BOUR NE: Thank y ou .
Ms. Johnson-Wales? Senator Friend.

SENATOR FRI E ND: Thank you , Sen at o r Bour n e .
Ms. Johnson-Wiles, maybe I'm putting you on the spot here.
Can you gave me an example of the practical example o f t he
behavior? It cou ld be a hypothetical. Do n' t, you know,
obviously, name any names, of a judge b eing put i n a
predicament, xn a sit uation like t h is . I mean , I f i nd
myself...no more than two hours ago arguing with Senator
Chambers and fzndxng no middle ground. The problem is as he
has spoken here, I am a little curious. I mean, if a judge
xs xn a positron to make a decision on this game playing or
gamesmanship that's going on. Give me an example o f
something that would force a judge's hand. I mea n, in a
situation where they would say hey, yeah, sure, continuance.
I mean, knowing full well that there are possibly two law
enforcement officers out there on ov ertime, understanding

Questions for
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the sztuatxon. Yo u see what I'm getting at? I mean,what
kind of gamesmanship is going on and consider me naive about
this whole situation?

MILISSA JOHNSON-WILES: Well, I think I understand and what
my answer would be is that, I guess, we t h ink that t h i s
would help force defense attorneys to gave a good reason for
these cont>nuances and also, do you understand that?

SENATOR FRIEND: Yeah .

MILISSA JOHNSON-WILES: So the y' re not just going in and
sayrng, well, we' re going to ask for a continuance.

SENATOR FRIEND: So, right now judges...I mean, correct me
rf I'm wrong. Judges are put in a situation where a defense
attorney can pretty...I mean, what are they? Rubberstamping
these things, I guess? And this would force...

MILISSA JOHNSON-WILES: I do t hink that happens and I can
tell you that I thank the result of the task force was that
it doesn't happen all the time but it is a problem when it
does happen. So this would be...this just...it's limited to
the circumstances where they come in af ter their first
freebie if you want to call it that, a continuance. They
a sk for a continuance without giving notice. Now if they
come in and say look, my mother died yesterday and I need a
c ontinuance, the court still has the discretion not t o
assess this w itness fee in the event that the defendant is
ultimately found guilty. And the reason would be because he
thanks the reason for the continuance was a good one.

SENATOR FRIEND: So playing to a judge's emotional, you
know, we l l - be i n g wh i l e t ha t pa r t i c u l a r j ud g e i s s i t t i n g on
the stand and to try to make those decisions, it's given the
judge a little bit of cover because he says, yeah, that ' s
fine but you' re the one that's on the hook for this 20 bucks
o r what e v e r .

MILISSA JOHNSON-WILES: Well, that's right and it's also
reminding the defendant and his attorney that t hey can' t
just be asking for them for no reason so.

SENATOR FRIEND: I think that helps.
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SENATOR BOURNE: Thank you. Further questions? Senator
Flood.

SENATOR FL OOD : Ms. Johnson-Wiles, you referenced my
participation on the Impaired Driving Task Force. Simera
Reynolds might recall my fierce objection to the suggestion
that we pursue witness fees from defendants as the d efense
counsel representative on t hat t ask force. Wh at I find
interesting about this bill i s that t he ve ry th ing i t
attempts to s top is gaming as referenced by Senator Landis
with regard to the defense counsel filing of a motion once
they see, you k now, that the state has produced all the
w itnesses suggested in the pretrial list of witnesses. In
the event they' re successful and those witnesses aren't in
court, certainly a defense lawyer would not request a motion
to continue so that they could receive the no t gu ilty
verdict for l ack of evidence. This doesn't address that.
In other words, isn't it the case that if you, as a defense
lawyer, don't ask for a continuance when the state produces
its witnesses that will still continue and t h e defendant
will not b e fo rced to p a y a n y wi tness fees? Do you
understand my question?

MILISSA JOHNSON-WILES: Ca n you...I'm sorry, I think so .
Can you sa y i t a ga i n ?

SENATOR FLOOD: If, let's say for a second that the Madison
County Attorney goes to court without his witnesses and I
bring my client as a def ense lawyer to court that day,
citing the fact that the officer that made the stop and the
only true s tate witness as to my client's intoxication the
night of the arrest is n o t th ere, certainly I wou ldn' t
r equest a con t i n u a n c e . . .

MILISSA JOHNSON-WILES: That's correct.

SENATOR FLOOD: ...and my client would be found not guilty
most likely so this doesn't really address gaming or st op
gaming .

MILISSA JOHNSON-WILES: It . ..LB 168 wouldn't apply to your
s i t u a t i on , wou l d i t ? . . .

SENATOR FLOOD: Certainly, certainly.
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NILISSA JOHNSON-WILES: ...You wouldn' t, your defendant
would not be paying any costs.

SENATOR FLOOD: Tr u e .

NILISSA JOHNSON-WILES: So this designed for the situation
where you had your first day and the officer showed up and
you asked for a continuance and, or the officer showed
up...I think Senator Landis contemplated that there would be
one free freebie but let's step aside that. We ' re talking
about multiple continuances. It would be the next time the
officers are showing up to court and the defense asks for a
continuance within that 24 hours and basically kind of wears
out the process. An d it's tough on the judicial resources
as well for, I mean, for the overtime to be paid for th ese
officers to come to the hearing. And I think that's what it
was really intended to address.

SENATOR FLOOD: But it wouldn't stop this practice from
happening for successful defendants.

NILISSA JOHNSON-WILES: It would not stop the practice from
happening. I think it tries to kill two birds with one
stone but certainly it would not...it's not a fix-all.

SENATOR FLOOD: What about defendants th at request
continuances an d/or apply for administrative license
r evocation hearings? Woul dn't that contribute to th e
overtime charges paid by law enforcement agencies across the
state? So maybe that $1E,6,000 that was mentioned by Senator
Landis, I believe, wouldn't be al together too accurate
because that's a different proceeding in an ad ministrative
c our t .

NILISSA JOHNSON-WILES: Yes. And to be honest, I'm not sure
if LB 168 is intended to apply to administrative hearings or
not . I t was my im pression that it wo uld apply to
criminal...

SENATOR FLOOD: Court proceedings.

NILISSA JOHNSON-WILES: . ..yeah, court proceedings so.

SENATOR FLOOD: Th a n k y ou .
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MILISSA JOHNSON-WILES: Okay. Any other questions?

SENATOR BOURNE: Thank you. Further questions? Senator
Chambers.

SENATOR CHAMBERS: First of all, let the At torney General
know he go t o ff easy by sending you here (laughter). But
I'm going to ask the question very succinct.ly but I have to
make a comment with reference to something you had said.
That the judge may determine even zf a per son i s fo und
guilty after having asked for a continuance within 24 hours
of the trial, that the reason for seeking the co ntinuance
was a good o ne. Ther efore, the w itness fee won't be
assessed. You sard something to that effect?

MILISSA JOHNSON-WILES: Yes , I d i d .

S ENATOR CHAMBERS: Well, if the reason is n ot good , why
would the judge grant a continuance in the first place?

MILISSA JOHNSON-WILES: Well , zt 's hard f or me to say.
We' re not...there are many circumstances where the d efense
asks for a continuance and the judge just decides to grant
r t w i t h n o g o o d c a u s e s h o wn .

SENATOR CHAMBERS: Who controls whether a continuance is
g iven ?

MILISSA JOHNSON-WILES: Well, the judge controls it but.

SENATOR CHAMBERS: On ly the judge. So why are you jumping
t o the defense...I meant to the d efendant? Because y ou
can't do anything to the judge, right?

MILISSA JOHNSON-WILES: Well, that m ay be but the judge
x sn't the only problem. He may be contributing to th e
problem but thzs is intended to address the problem of well,
two throngs lake I sa id be fore. But one, asking for
last-minute cont>nuances with no...really, with the purpose
of delaying the process and...

SENATOR CHAMBERS: But asking for the continuance is not a
problem at all. The judge just says no. There are people
who ask fo r ev zdentxary hearings and the judge says, you
don' t h a v e en o ug h b a s r s f o r zt , no .
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NILISSA JOHNSON-WILES: Well, perhaps LB 168 would make them
thank twice before asking for the continuance in the first
p lace . . .

SENATOR CHANBERS: Well, why should..

MILISSA JOHNSON-WILES: ...if they know that they' re going
to have to pay for it.

SENATOR CHANBERS: ...Why should you put the burden on those
who ask when the only one who creates a problem is the one
who grants? If the judge...you' re...

N ILISSA JOHNSON-WILES: I'm not sure if I agree that th e
only . . .

SENATOR CHANBERS: ...you' re not making a cost of witness
fees on the defense for asking for the continuance. Yo u' re
not charging the w itness fees because they ask. Yo u' re
charging because a judge granted it. The judge granted it.
But that's all I wall say. I wa nted that clearly in the
record despite the fact that you do not want to acknowledge
xt. The judge i the problem. And zf this officer is going
to speak, I'm going to hold his feet to the fire till he
answers ( l a u g h t e r) .

NILISSA JOHNSON-WILES: (Laugh) Okay, any other questions?

SENATOR BOURNE: Thank you. I do want to indicate t h at
there's no hing in the green copy of the bill that gives one
free pass to one free, so just...

NILISSA JOHNSON-WILES: Okay. Tha t may be something that
needs t o b e ad d r e s se d t h e n .

S ENATOR BOURNE: Thank you for your testimony. Tha nks f o r
coming today. Further testimony in support?

SINERA REYNOLDS: Okay. Ny name is Simera Reynolds and I'm
the executive director for Mothers Against D runk Dr iving.
We' re ag a r n s t t he act and not the people. It's not against
d runk dr>vers; rt's against drunk driving and it's not ma d
drzvzng esther or whatever Senator Landis referred to us as.
Chaxrman Bourne, members of t h e Judiciary Committee, I'd
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lake to thank Senator Landis for being brave enough to bring
thxs forward to you especially with Senator Chambers here
a nd to hold our feet to the fire. NADD supports LB 168 a s
an organization, our members, and as a participant of the
Impaired Drxving Task Force. NADD advocates the charging of
wrtness fees for defendants who do not provide a 24-hour
notice when a sking for a continuance of their case that is
scheduled for a court hearing. This leg islation would
clearly provide a disincentive to those who try to seek ways
to avoid prosecution. NADD understands that there xs a cost
associated with p rotecting the p ublic. However, th is
expense is often compounded and financed by th e ta xpayer
when defendants come to tr ial and r epeatedly ask for a
cont>nuance wrthout notice to law enforcement prosecution or
the victims involved. NADD and our volunteers know
frrsthand that v ictims all too often go to court only to
fznd out that a continuance has been requested. They' ve
already traveled; they' ve already asked for the day off and
they get there and then a continuance is r equested. The
legislation would provide victims an advance notice because
they could call up the prosecutor, you know, assuming they
a brade by the 24-hour notice, they could call up th e
prosecutor. Additionally, the Impaired Driving Task Force
called together by Attorney General Jon Bruning was made up
of over 40 members including agency d ir ectors, law
enforcement, county attorneys, retailers, highway safety
advocates. Th ere was an overwhelming majority of those
partzcxpatxng that supported the use o f witness fees to
reduce the costs of continuances without a notice. Now y ou
were in that overwhelming majority, Senator Flood, sorry.

SENATOR FLOOD: I recall being the only one against it.

SINERA REYNOLDS: (laugh) (inaudible) As the legislation was
crafted to use th e language, may versus hall allows for
judxcxal discretion and that can be noted on lanes 27,
page 2. On behalf of our members and NADD I would
re pectfully ask that you support and pass this measure to
the floor for a full and healthy debate.

SENATOR BOURNE: Th ank you . Questions for Ns. Reynolds?
Seeing none, thank you. Next testifier in support.

DEREK HORALEK: Committee members, I'd like to thank you for
thxs opportunity to speak to you today on Se nator Landis'
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ball regarding wrt ness fees . I ' m Derek Hor a l e k ,
H-o-r-a-I-e-k. I'm currently employed with the Lancaster
County Sheriff's Office and have been i n law enforcement
since November of 1992. This period of time has given me
the opportunity to work various shifts to include day shift,
afternoon shaft, and the overnight shift. Work ing s hi f t
hours has g iven me the experience to see how court affects
me and other law enforcement officers both on a personal and
professional level. On a pers onal level cour t can be
scheduled for various times which affect people differently.
For example, court can be scheduled for your day off, your
time that you' re not currently scheduled to be at work, your
off time, and during the meddle of y our w eekend. These
court ap pearances require that you resc hedule any
appointments or events that you have for t hat p articular
tame period. It also pr ovides a strain on da y-care
provision where you' re required to make a l t e r n a t e
arrangements for any day-care provisions that you might
have. These alternate arrangements have to be made wh ich
requrre additional time out of your schedule to make these
arrangements plus also a financial burden for any additional
day-care expenses that you would have. On a professional
level, for example, you' re scheduled to work the overnight
shift and you' re scheduled to be in court at 2 o' clock in
the afternoon. This requires that you get up zn the mrddle
of what we would consider our night to go to court. A s a
result, this causes a lack of sleep which, in turn, requires
an officer to go to work and work when he's tzred and he may
not be as effective as he would be if he had the proper
sleep. Thrs lack of sleep also reverts back to the personal
level where lach of sleep also causes a bod y to be more
acceptable to rllnesses or other health issues. I look back
on my s chedule and during a one-year period of tame I had
46 court appearances. El even of those court appearances
were repeat appearances which does not seem lake a lot but
calculates to 23.9 percent of my court appearances for that
particular period of time, was a result of continuances. I
feel this bill would help cut d own th e repeat and
unnecessary court appearances and, again, thank you for the
tame for allowing me to speak today. Do you hav e an y
questions? Senator Chambers. (laughter)

SENATOR BOURNE: Okay . T hank you very much, Officer. Can
I...is it Horalek?
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DEREK HORALEK: It's Horalek, yes.

SENATOR BOURNE: Hor alek? Thank you. Questions for the
officer? Senator Chambers.

SENATOR CHANBERS: Sheriff, Abraham Lincoln once said, the
promise having been m ade must be kept. I had promised to
ask you a que stion o r t wo and it wall n ot be an
xnterrogatxon. Do you thank that judges know who is going
to testify in these cases for the state?

DEREK HORALEK: D o t he j ud g e s k n o w?

SENATOR CHAMBERS: Ye s .

DEREK HORALEK: Basi cally, they w ould be , I' d as sume,
provided a last from the attorneys at the time of trial.

SENATOR CHAMBERS: And do you think they would know that an
officer whether a sheriff or city police officer or a state
trooper zs going to testify?

DEREK HORALEK: At ...when I gi ve them the list of who' s
going to testify, they would know, yes.

SENATOR CHAMBERS: So the things that you informed u s of,
judges probably are aware of those things as they pertain to
the life of a law enforcement officer, don't you think?

DEREK HORALEK: They would know of those things but at what
particular work schedule they are assigned to , th e ju dge
would not know nor would any of the attorneys.

SENATOR CHANBERS: Now do you thank a continuance should be
granted or denied based on the work schedule of a pol ice
of f i ce r ?

DEREK HORALEK: No, as a law enforcement officer that's part
of our job is to appear in court and, I mean, obviously, the
proceeding is s omething as a result of what act>on we took
o n a v x o l a t x o n .

SENATOR CHANBERS: And whether an officer works th e night
shaft and would have to come in the daytime should not have
any bearing on whether a continuance is granted or de nied,
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should xt ?

DEREK HORALEK: I'm not sure what you' re asking, Senator.

SENATOR CHAMBERS: If a defense lawyer asks a judge for a
cont>nuance, should the judge make his decision based on the
fact that the officer who's going to testify works the night
shaft and the judge would say, well, because this officer
works the night shift I'm going to deny you a continuance.
Do you think that's a valid reason to deny a continuance?

DEREK HORALEK: No , I don ' t .

SENATOR CHAMBERS: Is a judge re quired t o grant a
cont>nuance when it's requested?

DEREK HORALEK: That's something that's up to the judge. I
mean, I'm not particularly up on what a judge is required to
do as far as continuances but I'm assuming he has the right
to say or deny the continuance.

SENATOR CHAMBERS: Yes , the judge does have the discretion
to grant it or deny it. So when a continuance is gr anted,
who is the only person in the courtroom with the authority
to grant the cont>nuance?

DEREK HORALEK: T he j u dg e .

S ENATOR CHAMBERS: So why a r e y ou all going after t h e
defendant for requesting it?

DEREK HORALEK: For...i mean if th e y have le gitimate
reasons. I mean, a continuance can b e re quested prior
to...I mean, we' re talking about a 24-hour period where...

SENATOR CHAMBERS: Doe sn't matter that the period of time.
The judge is the one who's going to listen to t h e re ason
given for requesting a continuance. Would you agree?

DEREK HORALEK: Yes, the judge grants the continuance.

SENATOR CHAMBERS: If the judge thinks the reason is no
aood, do y o u think th e ju dge w ould s till g rant the
cont i n u ance?
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DEREK HORALEK: No, I don't think so.

SENATOR CHAMBERS: So why don't you make the judge the focal
point instead of the defendant?

DEREK HORALEK: I don't have an answer for you, Senator.

SENATOR CHAMBERS: Do you bel ong to a ba rgaining unit
because I want to create an analogy if I can?

DEREK HORALEK: Yes, I...yes, we do or the sheriff's office
does.

SENATOR CHAMBERS: Would you want the law to say that if you
ask for an in crease in wages and you do not gain that
increase, then you' ll suffer a 5 percent decrease in w h at
you' re being paid now? In other words, do you want to have
t o run the rxsk of losing wages simply because you ask fo r
a n i n c r e a s e ?

DEREK HORALEK: With a bargaining unit sometimes you give up
stuff to get ground so...

SENATOR CHAMBERS: But would you want the law to say that if
you ask for a n in crease xn wages then the city or state,
whichever one you' re bargaining with, is free to dock y our
wages because you c ould not persuade the city to increase
your wages? Would you want the law to say that?

DEREK HORALEK: No .

SENATOR CHAMBERS: Then why are you going to say that i f a
defendant requests a cont>nuance and the judge grants it and
the defendant xs then found guilty, the defendant has to pay
court costs...I mean pay witness fees? What sense does that
make? Well , let me ask it a different way because this is
what I saxd I'd hold your feet to the fire on. You do agree
that the only way a cont>nuance can be granted i s if the
j udge g r a n t s xt .

DEREK HORALEK: Th at ' s c or r e c t .

SENATOR CHAMBERS: If the same defense lawyer asks the same
]udge for ten cont>nuances and t he judge gr ants xt ten
times, why do you blame the defendant for what the judge
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d id ?

DEREK HORALEK: I d on ' t kn ow .

SENATOR CHAMBERS: That's all that I would ask. Thank you.

SENATOR BOURNE: Than k you. Fur ther questions? Senator
F riend .

SENATOR FRIEND: Than k y o u, Se n a t o r Bou r n e . Than k you ,
Deputy. I just wa nted to ask , I me an you' ve been in
the...you said that there were instances where something
like that has happened and you ended up having to come back
f or a repeat appearance. Can you give me a, you kn ow, a
practical situation. I mean , everybody probably in this
room has been duped, you know, on some o ccasion for
something. I mean, judges can be duped. I mean, I think we
know that. I'm looking, and there's clearly a problem here
because we' re here talking about t his . There 's s ome
gamesmanship going o n or the re's a per ceived point of
gamesmanship that somebody is saying exists. Can you give
me maybe a par ticular where you' re sitting in a courtroom
and you said, that judge just got duped. You walked out and
you' re coming back the next day. I mean, do you know w h at
I ' m s aying ?

DEREK HORALEK: Well, on that lines, there's been times when
you said, basically that in the courthouse, the officers all
standing out side because the cour troom i s fu l l of
defendants. So you' re standing out there t alking amongst
yourselves and you h ave a ttorneys come up and say, oh,
you' re here. We won't have a trial since you' re here, just,
I mean comments like that. I mean, refer to ALRs, I know
this doesn't apply to ALRs. This is for criminal stuff but
l ike the ALRs, I' ve had attorneys come up to the ALRs an d
said, oh, si nce you' re here we' re not going to have a
hearing. It just, I think that's c oming with t he gam e
really that you' re talking about.

SENATOR FRIEND: Wel l, and, of course, this is information
in most instances that a judge is not privy to, correct? I
mean, you' re talking about a few people out in the lobby
saying, hey, guess what? We' re going t o gam e...well,
they' re not going to say this but we' re going to game this
s ituation. Something the judge finds out what, too late o r
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he never does f ind out. He o r she never does find out.
Okay, thank you, Deputy, appreciate the time.

DEREK HORALEK: Co r r ec t .

SENATOR BOURNE: Further questions? Senator Flood.

SENATOR FLOOD: Real briefly, I would agree with you that
the ALR procedure and process is extremely flawed. In the
case, and I sympathize with your testimony about having to
find day-care and all of that but have you d iscussed your
frustrations with the attorney...as an agent for the state,
have you dis cussed you r fru strations wit h y our
representative in court , the c ounty attorney or his
d esigna t e ?

DEREK HORALEK: I personally have not so I can't give you an
answer on that. I m ean, I know our c oncerns have been
addressed to our administration and I would assume and hoped
that that (inaudible) concerns would be passed on to the
attorneys like the county attorney's office and h opefully
b rought d own s o .

SENATOR FLOOD: It wo uld seem that the appropriate county
attorney or city attorney if we were in O maha o r an other
municipality has t hat kind o f enforcement that should be
held responsible by your law enforcement agency. Woul dn' t
that be ap propriate do y o u think t o make sure that the
county attorneys were held to that standard, the standard of
not agreeing to continuances if they were unreasonable?

DEREK HORALEK: Yeah, I think that would be nice.

SENATOR FLOOD: Or at least making an effort to oppose those
cont>nuances .

DEREK HORALEK: Ye s .

SENATOR FLOOD: Do yo u often
Lancaster County v igorously
d efense c o u n s e l ?

DEREK HORALEK: As again, most of my time is spent outside
t he c o u r t r o o m . . .

see a c ounty attorney in
oppose a continuance from
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SENATOR FLOOD: Su r e .

DEREK HORALEK: ...but to answer that, no, I have not seen
a lot of that basically opposing to the continuance.

SENATOR FLOOD: Is that frustrating?

DEREK HORALEK: I mean, when you work, like I said, like I
test>fied earlier, when y ou' re working seconds and third
shaft and xt's xn the middle of your day or the m iddle of
your sleep time, yeah, it is frustrating when you get to
court and of those 46 times I could probably count on three
fingers the number of times I' ve actually testified so it
d oes ge t d r s c o u r a g i n g .

SENATOR FLOOD: I imagine so. Thank you.

SENATOR BOURNE: Thank you. Further questions? Seei ng
none, thank you . Appreciate your testimony. Further
testimony xn support? Testimony in opposition? Test imony
neutral. Senator Landis has waived closing. Th at will
conclude the hearing on LB 168. Senator Aguilar to open on
LB 91. Woul d the testifiers for the next bill please use
the on-deck chairs? Senator Aguilar.

LB 9 1

SENATOR AGUILAR: Thank yo u, Senator Bourne. Good
afternoon, members of the Judiciary Committee. I'm here to
introduce LB 91, a bill requested by a bus iness in my
distract called Credit Management. Credit Management is a
collect>on agency with multiple offices around the s tate.
The purpose of ou r introduction is simply to update the
statute that has long been ignored. The bill addresses two
areas of u pdates. First, the current claim limit is at
$2,000 and has no t been a djusted to refl ect court
jurisdictional lim its s ince 1 967 . The current c ourt
jurisdictional was raised to $45,000 in 2001. It is our
xntentxon to bring these two limits together. I understand
that Senator Bourne has another bill that a ddresses the
jurisdictional immit o f t he co urt t hat we may wish to
cons>der zn relation to LB 91. Second, the attorney fee has
n ot been adjusted since 1955 when the minimum fee wa s $1 0
plus 10 percent of the cla im a m ount wa s co nsidered
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reasonable. LB 91 requests the $10 minimum be ra ised to
$100. Bi ll Wroblewski, legal counsel for Credit Management
will testify after me and will be able to a nswer specific
questions and g ave everyday examples of how these fees are
applied. Wi th that, Senator Bourne and me mbers o f the
committee, I re spectfully ask you to join me in support of
LB 91. Thank you. I' ll take any questions.

SENATOR BOURNE: Thank you, Senator Aguilar. Questions for
Senator Aguilar? Seeing none, thank you. Again, if people
would use the on-deck chairs. First testifier in support of
thxs measure, step forward. Welcome.

BILL WROBLEWSKI: Thank you, Chairman Bourne, members of the
committee. Ny name is William Wroblewski. The last name is
spelled W-r-o-b-1-e-w-s-k-i. I'm an attorney in Gr and
Island a nd I' m here o n be half of my client, Credit
Management Services to testify in favor of LB 91. LB 91 is
an amendment to statute section 25-1801. This is a statute
that allows a plaintiff to recover costs and attorney's fees
on claims of $2,000 or less in county court and as S enator
Aguxlar indicated, the statute has not been amended since
1 967. LB 91 proposes two changes to the statute. First it
increases the min>mum reasonable attorney's fee from $10 to
$100. Se cond, it increases the size in al lowable claim
under the statute from $2,000 to the current jurisdictional
lxmit, $45,000. W i th respect to the attorney's fee w h en
thxs statute was first e nacted it pr ovided only that a
plaintiff could recover a "reasonable attorney fee" but did
not define what t hat m eant. And t hzs statute has been
around since 1919 is when it was first enacted. At that
time, it was for claims of $300 or less. It's since gone up
to $2,000 along with a jurisdictional limit of the court.
In 1955, the statute was amended and included a formula for
calculating the r easonable attorney's fee which included a
minimum amount of $10 and the purpose of this was to allow
plaintiffs to re cover their attorney's fees in cases where
they had to hire an attorney and file a lawsuit to collect a
d el i n q uen t b i l l . And i t shou l d b e po i n t ed o ut t h at t h i s
only applies to cl aims that are more than 90 days old so
they' re all old cia>ms. In order to accomplish the purpose
of reimbursing a plaxntzff for this expense, I thank the fee
ought to be raised. I don't think that $10 xs a reasonable
amount to pay an attorney to file a lawsuit to collect a
past due bill. With respect to the $2,000 statutory Immit,
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thzs was originally, as I said, a $300 limit. When the
court jurisdictional limit was $300 as the jurisdictional
lxmit raised to $500 and $1,000 and then $2,000 the s tat u t e
was adjusted. However, since 1967 when the statutory limit
and the jurisdictional limit were both $2,000 there's been
no change xn it. I just think that it's time to adjust this
upward to r eflect reasonable amounts both in the attorney
fee and the limrt for claims.

SENATOR BOURNE: T h a n k y o u . Questions for Mr. Wroblewski?
S enator C h ambers .

SENATOR CHAMBERS: You represent a collection agency?

BILL WROBLEWSKI: Yes, I do.

SENATOR CHAMBERS: And you try to collect on old accounts?

BILL WROBLEWSKI: Yes.

SENATOR CHAMBERS: Are you also a loan company?

B ILL WROBLEWSKI: No .

SENATOR CHAMBERS: So how does it come that you have the
account to collect?

BILL WROBLEWSKI: Generally, they' re assigned t o the
collection agency from the underlying creditor.

SENATOR CHAMBERS: Do they tel l y ou they' ll give you a
certain amount to collect this or they turn it over to you?
They discount it and it becomes yours?

BILL WROBLEWSKI: They generally...the collection agency
g ets a pe r c e n t a g e .

S ENATOR CHAMBERS: They don't say we' re going to se l l yo u
this account for...xf xt's for a hundred dollars that' s
owed, you give us $40 and you go get the $60 and it's yours.

B ILL WROBLEWSKI: No .

SENATOR CHAMBERS: They want you to collect the full hundred
and then they give you a percentage of that.
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BILL WROBLEWSKI: Actually, I think the way it works is that
the collection agency gives them a percentage of what they
collect but that's basically it, yes.

SENATOR CHAMBERS: I'm trying to understand. Somebody owes
me a hundred dollars and they won't pay me so then I come to
you as a collection agency to get my money. You pay mea
percentage, is that what you' re telling me?

BILL WROBLEWSKI: Yes.

SENATOR CHAMBERS: What do you pay me?

BILL WROBLEWSKI: I co llect the hundred dollars assuming
that I can and give you whatever percentage we agree upon.

SENATOR CHAMBERS: But it's really me foregoing some of what
xs owed me in order for you to have your fee?

BILL WROBLEWSKI: Yes.

SENATOR CHAMBERS: Ther e's nothing in here as the law is
written now that says your fee cannot be more than $10, is
t here ?

BILL WROBLEWSKI: No, there isn't but as a practical matter
the formula that's in the statute is t he amount t hat is
g enera l l y aw a r d e d .

SENATOR CHAMBERS: That's what courts grant, award?

BILL WROBLEWSKI: Yes.

SENATOR CHAMBERS: Could xt be that they look at the nature
of these collection agencies and their tactics? I' ve had to
intervene on behalf of people who got calls on their job and
at night and were actually cursed at because I would happen
to be able to hear what the person was saying. Then when I
took the phone and said, you can believe this or not but I'm
Senator Chambers. I hear every word that you' re saying and
you' re violatrng the law. Click. Now you can say that I'm
making it up for thxs occasion but there are ot hers that
know o f su c h t hrongs and there are laws at the federal level
to prevent collection agencies for d oing c ertain things.
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Are you telling me that if we don't amend thxs bill to allow
the increases that you' re talking about, your company will
g o out of bu s i ne s s ?

BILL WROBLEWSKI: No, they won' t.

SENATOR CHANBERS: Cu r se ( laughte r ) .

BILL WROBLEWSKI: We' ll be here either way.

SENATOR CHAMBERS: That's all that I will ask you . Thank
you.

BILL WROBLEWSKI: Okay. Thank you.

SENATOR BOURNE: Than k you. Fur ther questions? See ing
none, thank you. Next testifier in support'?

ROBERT H A LLSTRON: Chairman Bourne, members of the
committee, my name is Robert J. Hallstrom. I appear before
you today on behalf o f the Nati onal Federation of
Independent Business and it 's s ome 6 ,500 small business
owners in Nebraska. Unl ike the credit collection agency,
small businesses oftentimes bring lawsuit on their own, hire
an attorney to collect on a stale claim. And we believe
that Senator Aguilar's proposal to bring the jurisdictional
laments back into line with the court jurisdictional I>mits
as had been the case until, as I understand it, th e ea rly
sixties and to increase the attorney fees and a percentage
of that jurisdictional amount are the appropriate thing to
do and we would urge the committee to support the bill.

SENATOR BOURNE: Th an k yo u . Questions for Nr. Hallstrom?
S enato r C h amber s .

SENATOR CHANBERS: You know there would be some over here on
t he r i gh t ( laughte r ) . Nr. Hallstrom, y ou ' re t oda y
representing the Small Business Association?

ROBERT HALLSTRON: Ye s , Sen a t o r .

SENATOR CHANBERS: How does a person wind up in the debt of
a bus i n e s spe r s o n ?

ROBERT HALLSTRON: They purchase services or products from
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that c o mpany.

SENATOR CHAMBERS: If a businessperson had more accounts
that were not paid than are p a id, that businessperson
couldn't stay in business, is that true?

ROBERT HALLSTRON: That wou ld be correct, Senator, and I
think in light of the bill h aving the 90 -day s taleness
concept to it is why the bill is somewhat important to small
businesses in te rms o f the ability to get that attorney's
fee, reasonable attorney's fees within those parameters
taken care o f is because there are carrying charges that
apply to those businesses and having to stay in business and
perhaps even borrow money to stay in business w hen p e o p l e
aren't paying their bills in a timely fashion on the other
end.

SENATOR CH A MBERS: Bad d ebt s can o ccu r be cau se
businesspeople are willing to gamble on occasion, isn't that
t r ue ?

ROBERT HALLSTRON: That could be, Senator, yes.

SENATOR CHAMBERS: And they' re hoping or betting that most
of the people they extend credit to are going to p ay what
they owe and the interest or whatever fees might be tacked
on.

ROBERT HALLSTRON: I believe that wo uld be a usual
presumption and hope an d ex pectation and sh ould be the
expectation that people will pay for their debts.

SENATOR CHANBERS: And certain losses are calculated i n as
likely to occur. Isn't that true not that they want them to
but . . .

ROBERT HALLSTRON: I wo uld assume indirectly although they
don't want to sustain those losses naturally.

SENATOR CHAMBERS: Exactly. But they know that as a cost of
doing business there are going to be some bad debts.

ROBERT HALLSTRON: Yes .

SENATOR CHANBERS: And if they got people who p ay wel l,
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sometimes they might get a little more than what they should
in certain neighborhoods so t hat those who don't pay are
made up fo. by overcharging some of those who do. Again, I
live in an area where this happens. And different amounts
are charged for the same product to different individuals.
You probably didn't know that happened and where you live
t hey don't do such things. You' re probably shocked so I 'm
going to give you a minute to recover your composure before
I p r o c e ed .

ROBERT HALLSTROM: ( laugh) Thank y ou , S enat o r.

SENATOR CHAMBERS: Now if this bill is not passed in the way
that it's drafted here, what will happen to the majority of
the people that you represent?

ROBERT HALLSTROM: Well, I think they' ll continue to pay
their own attorney fees and no t have a reasonable
reimbursement level established in the statute.

SENATOR CHAMBERS: Do you consider the people that you
represent to have ordinary intelligence at least?

ROBERT HALLSTROM: Yes, yes. Generally, yes.

SENATOR CHAMBERS: Would they pay more to hire an attorney
than the amount they' re likely to recover?

ROBERT HALLSTROM: Some times you end up doing that,not
knowing it's going to happen in the first p lace, Senator,
but I think that...

SENATOR CHAMBERS: Well, if the debt is $50 will they sue
somebody to get $50, hire a lawyer to do that?

ROBERT HALLSTROM: Generally not. You may see more of those
claims go into small claims court but I think the one aspect
of the bill which is significant in that regard g iven t he
fact that you do have small claims jurisdictional limits to
address those issues where you don't want to spend the money
to go after it is that this ra ises up to the $45 ,000
j ur i s d i c t i on a l l i mi t an d obv i ou s l y as y ou m o v e h i gh e r up
that scale, you are going to have cases where the debts are
high enough that it clearly does make it worth your while to
retain the s ervices of a qualified attorney to help pursue
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recovery of that debt.

SENATOR CHAMBERS: But you could have debts that big anyway
that are not being collected, is that true? Even now.

R OBERT HALLSTROM: Well, there could be some that you ma y
not recover on. B ut generally, if you take them to court,
presuming obviously that you' ve got an actionable claim or
cause for the services rendered you generally will recover.

SENATOR CHAMBERS: Well, right now if somebody owed you
$50,000 and wouldn't pay you, what would you do?

ROBERT HALLSTROM: I would generally hire an attorney if I
wasn't one myself and pursue the recovery.

SENATOR CHAMBERS: And xf you recovered, could you ask for
a tt o r ne y f ee s ' ?

ROBERT HALLSTROM: You cannot ask fo r attorney fees,
Senator, my understanding unless the statute specifically
authorizes xt under Nebraska law.

SENATOR CHAMBERS: And in most cases people do not r ecover
attorney fees you' re telling me when they sue on a bad debt
and r e c o v e r ?

ROBERT HALLSTROM: In many cases, yes.

SENATOR CHAMBERS: Well, how do they recover in any of them'?

ROBERT HALLSTROM: Because the s tatute authorizes it.
There's insurance statutes, fcr example, that authorize the
recovery of attorney fees for certain actions. T h i s is a
statute that is similar to that for certain specified claims
within certain jurisdictional amounts that those have been
designated as public policy as warranting the r ecovery of
a tt o r ne y f ee s .

S ENATOR CHA MBERS: And if the amount is above tha t
jurisdictional amount then this statute doesn't help you.

ROBERT HALLSTROM: That is correct.

SENATOR CHAMBERS: And who decided on the $45,000 amount?
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ROBERT HALLSTROM: My understanding is that that conforms to
the jurisdictional amount for the county court.

SENATOR CHAMBERS: Well, suppose it was raised to $90,000.
Would you like that better?

ROBERT HALLSTROM: Well, I assume I might like it better but
rt will not have the symmetry of what it is at least again
until the early sixties been tied to that increasing level
of the jurisdrctional limit.

S ENATOR CHAMBERS: Suppose the jurisdictional limit of t h e
court were raised. Would you be in favor of raising the
jurisdictional lament of the court?

ROBERT HALLSTROM: If the jurisdictional limit of the court
were r a i s e d , . . .

SENATOR CHAMBERS: Um-hum.

ROBERT HALLSTROM: ...would I favor that'?

SENATOR CHAMBERS: Woul d y o u favor then increasing this
amount to correspond to whatever that jurisdictional Immit
xs r a i s e d t o ?

ROBERT HALLSTROM: Generally speaking, that would be what I
would f a v o r .

SENATOR CHAMBERS: So if we raised the jurisdictional limit
to $500,000 you w ould want this statute to say $500,000
a lso .

ROBERT HALLSTROM: That is what, within certain parameters
h as been done i n t h e p as t , yes .

SENATOR CHAMBERS: And t hat's what you would prefer, your
g roup p r o bab l y .

ROBERT HALLSTROM: Y e s.

SENATOR CHAMBERS: How many of them have bad de bts u p to
$ 500, 0 0 0 ?
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ROBERT HALLSTROM: I would assume very few of them.

SENATOR CHAMBERS: So why would it be of interest to those
you represent to do that?

ROBERT HALLSTROM: Well, you picked the f igure, Senator.
I'm using the c oncept of (laughter) keeping it with the
jurzsdxctional limits.

SENATOR BOURNE: Further questions? Seeing none, thank you.

ROBERT HALLSTROM: Thank you, Senator.

SENATOR BOURNE: Next testifier in support?

BILL MUELLER: Mr. Chairman, members of the committee, my
name is Bill Mueller, M-u-e-I-1-e-r. I appear here today as
a re gistered lobbyist for the Nebr aska Collectors
association, the statewide association of coll ection
agencies xn Nebraska in support of LB 91. In response to a
question that Senator Chambers had, yes, the $45,000 as you
know is the county court jurisdictional amount. That was an
amount that S enator Aguilar chose; we d id not. We do
believe that the statute should be am ended. As Sena tor
Aguilar testifred, the jurisdictional amount is $2,000 was
established zn 1 967 and th e attorney fee f ormula was
established in 1953 . And we do believe that it should be
u pdated, whether it sh ould g o to the coun ty cour t
jurisdictional limit is o bviously up to the committee and
the Legislature but we dn believe that this statute should
be adjusted upward. I' d be happy to answer questions the
committee may have.

S ENATOR BOURNE: T h a n k y o u. Questions for Mr. Mueller? Any
questions on the left? Oh, Senator Chambers.

SENATOR CHAMBERS: I want these new people to see what they
got xnto when they got on the Judiciary Committee.

SENATOR BOURNE: (laugh) I remember why I got off two years
ago ( l a ught e r ) .

SENATOR CHAMBERS: You' re right (laughter). Now it's coming
back to you. And there's a ghost in t he hou se, Senator
Brashear , w h e r e ve r h e may b e ( l au g h t e r ) .
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SENATOR BOURNE: ( laugh) R I P .

SENATOR CHAMBERS: Mr . Mueller, why should we even put a
formula, why not even if you' re going to raise the amount to
coincide with the jurisdictional amount of the court, do you
put any amount as a minimum? Why don't you just leave it to
t he court to determine what the reasonable lawyer fee i s ?
I'm asking you for your opinion, if you have an opinion.

BILL MUELLER: And I was not here zn 1967. I don't believe
t hat y o u w e r e .

SENATOR CHAMBERS: I wasn' t.

BILL MUELLER: And so I don't know th e ge nesis of t h i s
formula. I don't know of another example where we have this
kind of formula in statute. I can tell you my experience is
from what I experienced years ago when I was a real lawyer
and what other lawyers tell me, this is t h e formula that
court s compose. Would we have opposition to a reasonable
attorney fee? We' ve not talked about that. I don ' t kn ow
that we would oppose that.

SENATOR CHAMBERS: I was just curious, okay.

BILL MUELLER: Yeah, I don't know. I don't know why there' s
the formula. It's unusual, I think.

SENATOR CHAMBERS: That's all that I have.

SENATOR BOURNE: Than k you. Fur ther questions? See ing
none, t h a n k y o u .

BILL MUELLER: Tha n k yo u .

SENATOR EOURNE: Further testifiers in support? Tes tifiers
xn opposxtxon? Any neutral testimony?

RICHARD HEDRICK: I ' m aga i n s t ( i n au d ib l e ) .

SENATOR BOURNE: Oh , I'm sorry. Well, Mr. Hedrick, zf you
want to come forward in a...

RICHARD HEDRICK: No , ( i n aud i b l e ) j u s t l et Er n i e t ak e ca r e
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of it (laughter).

SENATOR BOURNE: Okay (laugh). T estifiers in a neutral
c apaci t y .

SENATOR FRIEND: We can't do that.

SENATOR BOURNE: Testifiers in a neutral capacity? Seei ng
none, Senator Aguilar to close. Senator Aguilar waives
closing. That will close the hearing on LB 91. Now w e' ll
open on L B 1 0 5.

LB 105

SENATOR CHAMBERS: Members of the Judiciary Committee, I'm
Ernie Chambers. I represent the 11th Legislative District.
I am the sole introducer and soulful introducer of LB 105.
And I'm going to demonstrate to you all how much better my
bills are than those you hear because they' re not going to
take much time and they' re crystal clear. This bi l l is
b rought on b ehalf of th e Nebraska Supreme Court. They
created the Nebraska Minority and Justice Task Force in 1999
in conjunction with the State Bar Association to look i nto
the disparities that exist in the judicial and legal systems
relative to m inorities and to some extent, females. In
order to account for those disparities, the court wants t o
be able to look at actual, factual material and information.
Last year or the year before we passed a bill that gave them
access to i nformation and presentence reports so that they
could get the actual hard data. What this bill would do now
since they' re looking at the issue of juries, how t hey' re
selected, who i s on them, and all of the issues that might
account for the underrepresentation of c ertain groups on
juries. This bi ll is going to create an exception to the
law which would say that certain information is not to be
made available to a nybody except those who work with the
system and if they reveal this information it's a Class IV
felony. This is the language because I want it into the
record that the bill will ask you to amend into th e law .
Notwithstanding subsection 1 of this section which requires
the confidentiality, the Supreme Court or an agent o f the
Supreme Court acting under the direction and supervision of
the Chief Justice shall have access to juror qualification
forms for research purposes. The Supreme Court and its
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agent shall treat such information as c onfidential and
nothing identifying any individual shall be released. This
is information for research purposes only. That is all that
the bill does and if you have any questions I will a nswer
them or maybe not (laughter).

SENATOR BOURNE: Questions for Senator Cnambers? Senator
Chambers, so the Supreme Court or its agent would n ot be
subject to th e Cl ass IV felony if they disseminated the
information (See also Exhibit 9)

SENATOR CHAMBERS: You' re right. It would not apply to them
but because of the fact that we' re dealing with the court, I
do have a level of respect for the court and its integrity
and I don't believe we need to threaten them with a criminal
sanction to make them honor what they' ve agreed that they' re
going t o d o .

SENATOR BOURNE: And you' re not concerned with the language
in the bill that says an agent of the Supreme Court? They
could literally hire a third party?

SENATOR CHAMBERS: The court could do that but if the court
were to bite me on this, they would wind up with no teeth or
jaw muscles for biting or c hewing thereafter. So I'm
wi l l i ng t o g i ve t hem o n e b i t e .

SENATOR BOURNE: (laugh) Term limits are coming, Senator
Chambers .

SENATOR CHAMBERS: Then it will be up to others to hold the
for t (laughter) but b y then they may have gotten all the
information that they really need.

SENATOR BOURNE: Thank you. Fur ther questions? Sena tor
Agui l a r .

SENATOR AGUILAR: Just a comment. I was able to attend one
of the task force hearings in Grand Island on this for this
task force and participated and very pleased with what they
brought forward. And I just wanted t o thank Senator
Chambers for bringing this forward today.

SENATOR CHAMBERS: And I want to make it clear that had
Senator Aguilar not been there they might not have conducted
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their business as circumspectly as they did. So I want t o
thank you for attending that meeting.

SENATOR BOURNE: ( laugh) Th a n k y ou , Sen a t o r Cha mbers .
Testifiers i.n support?

RIKO BISHOP: Ch airman Bourne, members of the Judiciary
Committee, I'm Riko Bishop. It's R-i-k-o, Bishop,
B-i-s-h-o-p. I'm an attorney in private practice here in
Lincoln and I am a member of th e Ninority and Justice
Implementation Committee which was born from the Ninority
and Justice Task Force which Senator Chambers referenced
t hat was c onceived back i n 1999 . It be came the
Implementation Committee in 2003. I' ve ser ved on that
committee since 1999 and h ave s erved as one o f i t s
subcommittee chairs on a subcommittee; it's called Access to
Justice wherein we put our primary focus on the jury system
and made it our primary goal to determine whether or not the
racial and ethnic makeup of the juries across Nebraska were
representative of their communities. And as a result of our
investigation we d etermined that there appeared t o be
evidence that they were not and that st eps ne eded t o be
taken to r emedy that and on e such s tep wa s to have
legislation passed in the last couple of years that requires
refreshing of the jury pool information on an annual b asi s .
And there's some anecdotal evidence that that may be causing
some change now b ut we can 't k now whether we' re seeing
changes from that legislation unless we can have access t o
the jury data. And, specifically, the race and ethnic data
of the jurors who are called to participate in that process.
Currently, the jury commissioners of the various c ount i e s
which aside from Lancaster and D ouglas are the district
court clerks, make their own questionnaires or f orms that
get sent out t o the jurors. An d they can opt to request
race and ethnic data or not. So what we' re proposing i s a
un>form questionnaire that would be sa nctioned by t h e
Supreme Court of the state and required by all counties to
use with a detachable page that would request race and
ethnic data that could be separated from the pr imary form
that attorneys may have access to. So that those forms can
be mazntaxned confident>ally and as Sena tor Chambers
xndxcated, be ac cessible only by the Supreme Court or its
appointed agent for research purposes only. I think t hat
the only way to ensure that we are going to have diverse
representatron on our juries is to be able to access that
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data. And so I encourage you to support this legislation.
Thank you .

SENATOR BOURNE:
Senator A g u i l ar .

SENATOR AGUILAR: Again I don't have a qu estion except a
comment again that a s well i ntended I think we' re going
here, there's still a little bit of a problem in t he f act
that xf my last name is Rodriguez it's not going to be very
hard for somebody to determine what my racial background is.

R IKO BISHOP: Sure, or even when you appear. I mea n , t he
same for myself, if I appear someone's going to at least try
to identify what my racial or ethnic makeup might be. But I
don't know. And that's our hope, Senator, is that if we
find through our collection of data that we do have a go od
intake of a diverse population in the initial pooling but by
the time we impanel jurors our data shows us we have an all
whrte jury time after time again despite having a pretty
good population coming in. We have a problem somewhere in
between and that will help us try to p inpoint where that
problem is o ccurring. And if it ' s because people are
looking at names or faces and disqualifying jurors somehow
then we want to address that.

SENATOR AGUILAR: Tha n k y o u .

SENATOR BO URNE: Thank you. Further questions for
Ms. Bishop? Seeing none, thank you.

RIKO BISHOP: Okay. Thank you very much.

SENATOR BOURNE: Next testifier xn support?

ROBERT STEINKE: Sen ator Bourne and other members o f the
committee, thank you. My name is Robert Steinke and I'm a
distract court judge for t h e 5 th Judicial District in
Columbus, Nebraska. I'm als o a member of the Nebraska
Supreme Court Minority and Justice Implementation Committee.
I, too, am here this afternoon to t estify in su pport of
LB 105. Our Con stitution guarantees us all the right to
trial by jury which, of course, is a fundamental right in
our system o f justice. I think xt's very important for
those of us who deal with the legal system on a daily basis

T hank y o u . Questions for Ms. Bishop?
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and those who h ave a special interest in our system of
justice do al l t hat we can to promote and protect and to
encourage the constitutional right that we have to trial by
jury and as to trial by a jury of our peers. If juries are
to properly and fairly represent truly a cr oss-section of
our respective communities it necessarily follows then that
juries and jury pools must fairly and pro perly and
accurately reflect the ra cial and et hnic makeup of our
respective communities throughout all o f o ur counties
throughout the state of Nebraska. I'm here in support of
LB 105. I think that this particular piece o f leg islation
would promote and pr otect our ri ght, our constitutional
right to trial by jury and that it would certainly assist in
providing a uniform method to investigate and to examine the
representative composition of ou r j uries throughout the
state on a county b y co unty basis and that it would, as
o thers have mentioned today, allow the S upreme Court t he
authority to adopt and impl ement a uniform juror
questionnaire which would, in part, contain data which would
reflect or deal with racial ethnicity. In addition, LB 105
for research purposes only as has been mentioned by Senator
Chambers would allow the Supreme Court or its agent ac cess
to the jury qualification forms and this, in turn, would
provide us research data necessary to determine whether or
not our juries and our jury pools truly are reflective and
representative of th e composition of ou r counties and
communities. I would support LB 105 and would encourage its
p assage. Tha n k y o u .

SENATOR BOURNE: Thank you. Could I ask you to spell your
last name for the record, please?

ROBERT STEINKE: I'm sorry, Steinke, S-t-e-i-n-k-e.

SENATOR BOURNE: Th ank you . Questions for Nr. Steinke?
Seeing none, thank you. Appreciate your testimony.

ROBERT STEINKE: Th a n k y ou .

SENATOR BOURNE: Further testifiers in support?

ELLEN EBY: Hello again (laugh), Senator Bourne and members
of the Judxcxary Committee. Ny name is Ellen Eby, E-b-y. I
am clerk of the district court in Dawson County, Lexington,
Nebraska. I am repre senting the Clerks of the District
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Court Association and also th e Ne braska Association of
County Officials. We supp ort LB 105 and that's the main
thrust of my test>mony. Overall, the response of the clerks
of the district court has been very positive. We understand
a dditional changes may b e made and would b e ha ppy t o
continue working with the Ninority and Justice Task Force,
Supreme Court, and court administrators office. I think a
un>form questionnaire is a step in the richt direction but I
also think it must be user friendly. We are asking people
to take time out of their busy schedules to fill out another
form and we know how important it is but to some of tho se
people xt might not be quite as important in their thinking.
Therefore, we need to keep it sample and concise as possible
and still b e ab le to get the information needed for the
c ourts and for statistical purposes. If the r e a r e an y
questions I'd be happy to answer them.

SENATOR BOURNE: Tha n k y ou . Questions for Ns. Eby? Seeing
n one, t h a n k yo u .

ELLEN EBY: Tha n k yo u .

SENATOR BOURNE: Next testifier in support?

JANE SCHOENIKE: Senator Bourne, members of the c ommittee,
my name xs Jane S choenike, S-c-h-o-e-n-i-k-e. I'm the
executive director of the Nebraska State Bar Association and
I appear today on behalf of the association in s upport of
LB 105. The Nebraska State Bar Association is a partner
along with the Nebraska Supreme Court in the Ninority and
Justice Implementation Committee. This legislation will
help to ensure that our juries reflect the demographics of
our state. The unif orm q u estionnaire and the research
exempt>on are necessary to assist in this effort. We urge
your support of LB 105 and thank you for the opportunity to
appear .

S ENATOR BOURNE: T h a n k y o u. Questions for Ns. Schoenike?
Seeing none, thank y ou . Are there further testifiers in
support? Are there testifiers in opposition? Any neutral
test>mony? See n one. Senator Chambers to close. Senator
Chambers waives closing. That will conclude the hearing on
LB 105 and the hearings for today. Thank you.


